


THE CENTRAL LAW JOURNAL. 21 








Whe Central Law Journal. 
ST. LOUIS, JANUARY 12, 1883. 








CURRENT TOPICS. 





Judge Cooley, of the Michigan Court, in a 
recent libel case, Miner v. Post and Tribune 
Co., had occasion to discuss the distinction 
in ‘principle between matters that are, and 
matters that are not, privileged. The libel 
complained of was a newspaper article which 
stated that the plaintiff, a justice of the 
peace, had held an innocent man for a crime, 
from complicity in which the evidence had 
exonerated him, and of oppression in of- 
fice. ‘‘The defendant contends,’’ says the 
opinion of the court, ‘‘that to call public 
attention to what so vitally concerns the 
public is matter of privilege, and that, by 
presumption of law, its motives in doing so 
must be deemed proper and not actuated by 
malice. The trial judge denied this claim 
altogether. In doing so, he put the case up- 
on precisely the same footing with publica- 
tions which involve merely private gossip and 
scandal. The truth was allowed to be a de- 
fense, if made out, and so it would have 
been if the injurious charge which was pub- 
lished had been one in which the public was 
not concerned. If there is no difference in 
moral equality between the publication of 
mere personal abuse and the discussion of 
matters of grave public concern, then this 
judgment may be right and should be affirm- 
ed. Butit is very certain, I think, that no 
declaration of this, or any other court, can 
convince the common reason that the distinc- 
tion is not plain and palpable. Few wrongs 
can be greater than the public detraction 
which has only abuse, or the profit from 
abuse, for its object. Few duties can be 
plainer than to challenge public attention to 
official disregard of the principles which pro- 
tect public and personal liberty. I know of 
nothing more likely to encourage the license 
of a dissolute press, than to establish the 
principle that the discussion of matters of 
general concern involving public wrongs and 
the publication of personal scandal, come 
under the same condemnation in the law; for 
this inevitably brings the law itself into con- 
‘tempt, and creates public sentiment against 
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its enforcement. If a law is to be efficiently 
enforced, the approval of the people must at- 
tend its penalties, and there must be some 
presumption at least that an act which it pun- 
ishes involves some elements of wrong -doing. 
If prima facie the punishment is as likely to 
be inflicted for a right act as for a wrong act, 
the violation of law will not only be without 
disgrace, but the reckless libeler, when ranked 
by the law in the same company with respect- 
able and public-spirited journalists, will shield 
himself to some extent behind their commend- 
able public spirit, and will find some protec- 
tion for his license in the public opinion which 
condemns the law which it can not respect.’’ 


The report of the Directory of the Law Li- 
brary Association, recommending an increase 
of the admission fees and annual dues, seems 
to have provoked considerable discussion. 
Ordinarily the deliberate opinion of the man- 
aging board of such an association, conver- 
sant with its wants, would effecuate almost 
certain adoption, unless some vital objection 
were urged. Here, however, it seems to us 
that, notwithstanding the arguments so far 
adduced against it, something of the kind 
suggested by the board must be done, if the 
library is to be made and kept what it should 
be. Many specifications of deficiency have 
been presented, which, upon careful consid- 
eration, must be seen to be important. A 
complete law library should contain all the 
statutes and repor’s printed in the English 
language, except such as are of only local im- 
portance. Means should also be at hand to 
procure many text-books which the limited 
resources of the association have so far pre- 
vented the directors from purchasing. ‘The 
range and scope of matters in litigation are 
constantly enlarging as our city becomes met- 
ropolitan in its business importance, new 
questions are presented for solution. Lawyers 
now search diligently for the last reported 
case, looking not only to the published re- 
ports, but to periodicals and the daily papers. 
The library should keep pace with the spirit 
of the times. Increased payments ¢an work 
no hardship to the younger members of the 
profession, because a very small portion of 
what they would expend upon the nucleus 
even, of a private library, suffices to pay all 
sums required for admission to the library 
and current assessments. 
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EVIDENCE — RES GEST. 





II. 


The declarations and acts of parents made 
or done at the birth of a child, or subsequent 
thereto, are incompetent to destroy the pre- 
sumption of its legitimacy, the non-access of 
the husband not having been proven.! As to 
what evidence of declarations and conduct is 
properly admissible in causes of adultery, we 
refer to the discussion of this subject by us in 
the columns of this journal.? The fact that 
the declarations were made, or acts done, by 
an agent, does not, we apprehend, vary the 
rules governing the admissibility of such evi- 
dence as would otherwise be admissible under 
this head, always bearing in mind that such 
declarations must be made, or acts performed 
during the commission of some act, or acts, 
legally within the scope of the agent’s author- 
ity. Often as this rule has in substance been 
given, yet it seems that these causes are con- 
stantly recurring, so that it may be of interest 
to mention some of them more particularly. 
In Bass v. Chicago, etc. R. Co.,* the plaintiff 


1 Cross v. Cress, 8 Paige’s Ch. 189; s. c., 28 Am. 
Dec. 778; Dennison v. Page, 29 Pa. St. 420. But see 
8. C., 1 Grant’s (Pa.) Cas., 377; Bowles v. Bingham, 
2 Mumf. 442; s. c., 5 Am. Dec. 497; Goodright v. 
Moss, 2 Cowp. 591. 

214 Cent. L. J., 162. As to evidence of declarations 
of husband or wife, see Williamson v. Morton, 2 Md. 
Ch. 94 

8 They must relate to the identical contract that is in 
the matter in controversy. Dorne v. Southwork 
Mfg. Co., 11 Cush. 205. When made subsequently 
they are here, as in other cases inadmissible. Frank- 
lin Bank of Baltimore v. Pa. & M. Steam Nav. Co., 11 
Gill. & John. 28; 8. c., 38 Am. Dec. 687, and note 
692. Biggs v. Lawrence, 3 T. R. 454, commented up- 
on as overruled. A number of cases are cited in 
the principal case; and the distinction between dec- 
larations properly competent, and those made sub- 
sequent to the maintransaction. One of these causes, 
Fairlie v. Hastings, 10 Ves. Jun., is mentioned with 
approval in Franklin Bk. v. Steward, 37 Me, 519. 
Statements of an engineer made an hour after an ac- 
cident caused by running into cattle, were rejected in 
an action against the company therefor. Hawker v. 
Baltimore, etc. R. Co., 15 W. Va. 628; s.c,, 36 Am. 
Rep. 825, and note 829. See O’Connor v. Chicago, 
etc. R. Co., 27 Minn. 166, and cases reviewed. Mc- 
Dermott v. Hannibal R. Co., 73 Mo. 516; 8. C., 30 Am. 
Rep. 526; s. c.,2 Am. & Eng. Ry. Cas. 85. Statements 
of husband made to a third person as to how an acci- 
dent ocurred to his wife on a train on which they were 
both traveling at the time incompetent. Keller y. 
Sioux City, etc. R. Co., 27 Minn. 178. Declarations 
of agent after injury to deceased made immediately 
after train stopped. Adams v. Hannibal, etc, R. Co., 
74 Mo. 558. 

442 Wis., 654 





was ejected from a car by the brakeman, and 
a conversation had between them immediate- 
ly thereafter, and in relation thereto, was re- 
garded by the court as part of the res geste, 
and therefore competent, though where the 
issue was taken upon a question of negligence, 
evidence was rejected of the statements of an 
agent as to the origin of a fire in defendant’s 
warehouse, whereby goods of plaintiff and 
assignors were destroyed,° and it was deemed 
an error to admit evidence of a certain state- 
ment of an officer of defendant corporation, 
from which the jury might infer a conscious- 
ness on the part of defendant that it, and not 
the plaintiff, was negligent. The president 
of defendant corporation bought a quantity 
of iron, etc., of one C, which property was 
received and used by said corporation for the 
purpose contemplated in its purchase, and for 
defendant’s benefit. On trial of the case the 
defendant called its secretary, and, upon 
cross-examination, the plaintiffs offered addi- 
tional evidence, thereby making the witness 
their own. In order to show that witness 
had knowledge of said purchase, four letters 
written by him to the vendor after the nego- 
tiations relative to the purchase, but before 
the delivery of the iron was completed, were 
admitted as part of the res geste on the 
ground that, ‘*These letters, therefore, related 
to current events, to business then in pro- 
gress, to the delivery and the use of the iron 


5 Meyor v. Virginia & Truckee R. Co., 16 Nev. 341; 
Story on Agency, secs. 115, 134-169 (Bennett’s Ed.); 
See also Treadway v. Sioux City, etc. R. Co., 8 Am. R. 
R.Rep. (Ship) 415; M.& C.R.Co. v. Maples,63 Ala. 601; 
Anderson v. Rome, ete. R. Co., 54. N. Y. 814; 8. C.,7 
Am. R. R. Rep. 302; Ashmere v. Pa. Steam, ete. Co., 
88 N. J. 18; 5. C., 18 Am. R.R. Rep. (Ladd),28; Mer- 
chants’ Bk. v. Griswold, 72 N. Y. 472; Fuller v. Chi- 
cago; etc. R. Co., 31 Iowa, 187; 8. C., 1 Am. Ry. Rep. 
883; Michigan Central R. Co. v. Gougar, 55 III. 5038; 
8. C., 2Am.R.R. Rep. (Mal.) 421; Whitaker v.Eighth 
Ave. R. ©o., 51 N, Y. 295; Ryan v. Gilmer, 2 Mont. 
517; Cleveland v. Newsom,45 Mich. 62; Dean v. tna 
Life Ins. Co., 5 Bigelow’s L. '& A. Rep. 877; Gilbert 
v. James, 86 N. C. 244; M.& M. R. Co. v. Asheraft, 
48 Ala. 15; Eastern Bk. v. Taylor, 41 Id. 98; Roberts 
v. Burks, Litt. Tel. Cas. 411; s. c.,12 Am. Dec. 325, 
and note; Baltimore, etc. R. Co. v. Campbell, 32 Ohio 
St.647; Byers v. Fowler, 14 Ark. 87; Western Ins. 
Co. v. Tobin, 32 Ohio St. 77; Hayward Rubber Co. v. 
D., 30 Vt. 29; Stewhouse v. R. Co., 70 N.C. 542; 
Heath v. Jacqueth, 68 Me. 433; Sweetland v. Tel. Co., 
27 Iowa, 483; Stewart v. Huntington Bk., 11 Serg. & 
Raw]. 267; s. c.. 14 Am. Dec. 628, and note 632; Low- 
ry v. Harris, 12 Minn. 255; White v. Mi'ler, 71 N. Y. 
118; s. c., 27 Am. Rep. 13. This list, although pre- 
senting but a few of the almost endless number of 
this class of causes, will sufficiently show the different 


. circumstances to which the law has been applied. 
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dn question, and are not at all open to the 
criticism of the appellant as being subsequent 
declarations, or recitals of past events.’ 7 
The agents acts in this case had, as a matter 
of law, been ratified by the corporation, but 
where the agent’s acts were unauthorized, and 
never ratified, his statements that a payment 
had been made for certain coals, and that the 
proceeds thereof had been used by the prin- 
cipal, made subsequent to the alleged pur- 
chase, were considered no part of the res ges- 
te.8 Though in Pierson v. Atlantic National 
Bank,? where the issue was whether a certain 
loan had been made to the defendant bank, 
or its cashier, evidence of conversations had 
by an authorized officer of the plaintiff cor- 
poration with the bank’s officers prior to and 
after the loan had been effected, tending to 
sustain the claim that defendant, and not its 
cashier, was the borrower, and being concur- 
rent with partial transactions connected with 
the loan, and explanatory thereof, was ad- 
mitted. So, in support of a claimed renewal 
of a policy of insurance by defendant’s 
agent, effected May, 1877, evidence was of- 
féred, subject to defendant’s exceptions, of 
interviews had between plaintiff and said 
agent on July and September of the same 
year, wherein the plaintiff had demanded,and 
the agent had claimed to have already given 
plaintiff the customary certificates of renew- 
al, it was adjudicated that ‘‘the ‘transaction’ 
of renewal, therefore, includes the delivery 
of the certificate, as well as the prelimary 
negotiations therefore, and the payment of 
the premium. * * * * Such delivery 
was pait of the res geste of the transaction 
of renewal, equally with the negotiations and 
payment, and the statements of Edwards, 
concerning which the witnesses testified, per- 
tained thereto.’’ 1° 


6 East Tennessee, etc. R. Co. v. Duggan, 5 Ga. 212; 
Ss. C.,6Am. Ry. Rep. 195. 

7 Finch, J., in Scott v. Middleton, ete. R. Co., 86 
N. Y. 201. 

8 Alexander v. Caldwell, 83 N. Y. 480. Evidence 
of a conversation had with plaintiff’s agent, at the 
time of depositing money, to show that the title there- 
to was in the plaintiff, admissible. McGraw v. Ta- 
tham, 84 Id. 677. 

977 N. Y. 304, distinguishing First Baptist Church 
v. Brooklyn Fire Ins. Co., 28 Id. 153; First Nat. Bk. 
v. Ocean Bk., 60 Id. 278, and Jex v. Board of Educa- 
tion, 1 Hun, 157. See further Booth v. Cleveland 
Rolling Mill Co., 74 Id. 15; Hoag v. Lamont, 60 Id. 
96; Bank v. Kennedy, 17 Wal. 19; Peck v. Von Keller, 
76 N. Y. 604. 

10 Opinion of the court per Lyon, J., in Scott y. 





So far as the relations which partners sus- 
tain to each other are those of agents, this 
rule applies with like force to them as in the 
following cause: A, B and C were known as 
a fact to be, or had represented themselves to 
plaintiff as partners. The declarations, there- 
fore, of A, made in connection with the act 
ef borrowing money, that he was obtaining 
the same in behalf of the partnership were ad- 
mhitted as evidence to bind the firm." It is 
held that admissions of the wife to bind the 
husband, must be confined to acts of agen- 
cy,?* and one who is a joint debtor with an- 
other may not bind that other by his admis- 
sions or declarations, unless the relation of 
agent exists, or he is otherwise the legal rep 
resentative of the otner.14* The declaratioas 
of avendor of goods in a store of which he 
was the apparent owner, made at the time of 
a sale to a customer, that said goods did not 
belong to him, but were the goods of B, who 
had tought him out, were allowed. ‘‘As a 
declaration in the nature of a verbal act ac- 
companying a delivery of goods, and showing 
that, although they were delivered by the 
hand of the former owner in the ordinary 
course of business, they were in fact sold by 
him as the property of the plaintiff. * * * 
In Bayden v. Moore, which was an action 
like this against an attaching officer for 
taking personal property of the plaintiff 
as the property of another, the declarations 
of the plaintiff as to the custody of the prop- 
erty, were admitted to control the inference 
of fraud arising from the fact that the prop- 


Home Ins. Co. of New York, 53 Wis. 238. The decla- 
ration of the secretary of an insurance company, 
made subsequent to burning of the property, to re- 
cover loss for which the suit was brought, is incom- 
petent to show that an insurance was -existing on the 
property at the time it was destroyed. Baptist Church 
v. Brooklyn Fire Ins. Co., 28 N. Y. 153. 

11 Smith v. Collins, 115 Mass. 888. See Flournoy v. 
Williams, Ga., 1882. As to declarations of partner 
upon questions of dissoution, see Cregler v. Durham, 
9 Ind. 376; Philips v. Purington, 15 Me. 425. When 
declarations of principal may bind his surety, exam- 
ine Hatch v. Elkins, 65 N. Y. 489. 

12 Rose v. Chapman, 44 Mich. 312. This was an ac- 
tion to recover for board of stepmother of defendant. 
He attempted to show by admissions of plaintiff’s 
wife, that whatever services had been rendered by the 
stepmother, should go to reduce the value of the 
board, held inadmissible. 1 Greenl. Ev., sec. 185; 
Black v. Bayties, 86 N. C. 527. In regard to declara- 
tions of a husband made at the time of transacting 
business in his wife’s behalf, see Platiner v. Platiner, 
78N. Y. 91. 

13 Wallis v. Randall, 81 N. Y. 164. 

1411 Pick. 362. 
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erty, after the alleged sale to the plaintiff, re- 
mained in the eustody of his son, the vendor, 
Shaw, C. J., declared that they were rightly 
admitted, not as proof of the facts alleged, 
but as part of the res geste, and tending to 
show that the possession and acts of the son 
were those of an agent. In the decisions of 
many other States, this distinction is clearly 
recognized.’’15 / 

With reference to conspiracies,!® an unlaw- 
ful combination being shown, a conversation 
had immediately prior to an assault, by one 
of the defendants with the assaulted party, is 
admissible.17_ The recent cause of Common- 
wealth v. Ratcliffe,1® is interesting. A and 
B were indicted separately, but by consent, 
the trial of both parties was had at the same 
time, the offense and the evidence in both 
cases being the same. At the time of the ar- 
rest, the defendants, with others, were as- 
sembled together, apparently for the unlawful 
purpose of an exhibition of fighting with game 
cocks, and upon the entrance of the officer 
where they were, one of those present said: 
**You come too soon ;’’ and, ‘‘Let them go to 
hell, they can’t find anything, and can’t do 
anything. If they had been five minutes 
sooner, they might of seen something.’’ 
These declarations were admitted expressly 
on the ground of res geste, and Lord, J., 
said that ‘‘the evidence was not received as a 
narration of facts, but as the cries ard ejac- 
ulations, in their nature acts of those 
discovered by the officers of the law 
engaged in a commo. purpose of violating 
the law. The true character and purpose of 
that assemblage could not be determined, ex- 
cept by their acts and conduct, and declara- 
tions respecting the purpose of assemblirg 
and the implements for violating the law, 
which were present.’’ So, the declarations 
of one of several defendants jointly indicted 
for theft, made at the time of the discovery 


Place v. Gould, 123 Mass. 347, citing, among oth- 
ers, Pomeroy v. Bailey, 48 N. H. 118; Jacobs v. Rem- 
sen, 36 N. Y. 668; Redtield v. Buck, 35 Conn. 328; 
Helfrich v. Stem, 17 Pa. St. 148. See, alsc, Newlin v. 
Lyon, 49 N. Y. 661. 

16 State v. Soper, 16 Me. 293; s. c., 88 Am. Dec. 665, 
referring to American Fur Co. v. United States, 2 Pet. 
359; Kennedy v. Divine, 77 Ind. 490; Mudd v. Bur- 
rows, 91 U. S. 426; Note to Reg. v. Hibbert, 18 Eng. 
Rep. (Moak’s notes) 440; Hogue v. McClintock, 76 
Ind. 205; State v. Stark, 72 Mo. 37. 

17 State v. hawles, 65 N. C. 334. 

18 130 Mass. 36. 





of the stolen property in their possession, are 
admissible.19 And it is declared in Ross v. 
State,?° that acts of persons present, aiding 
the accused in any unlawful way, and appar- 
ently co-operating with bim in an illegal com- 
bination against the public prosecutor, in 
connection with an assault, are competent. 
Again, where an assemblage cf persons made 
unlawful attacks upon the prisoner’s habita- 
tion on two consecutive nights, resulting in 
the death of one of the rioters, it was ad- 
judged to be one entire transaction, and that 
the combination being shown, the acts and 
declarations of any individual so engaged on 
either occasion, could be shown by the de- 
fendant by his own witnesses, or by cross- 
examination of the State’s witnesses; and 
this, although the same had not been entered 


into on the direct examination.24 It is not’ 


necessary, however, as would seem to be in- 
timated, that the conspiracy should be first 
established, the order of time as to the ad- 
mission of the evidence resting wholly with 
the judge.*? Furthermore, there is good au- 
thority that prima facie evidence of conspira- 
cy is sufficient to admit evidence of the 
declarations.*° In a late cause upon a trial 
on an indictment for murder, a conspiracy 
between two brothers to commit the erime 
having been shown, evidence of the pecuniary 
condition of one of them was permitted to be 
given in connection with his possession of the 
property of the deceased ;74 but in the ab- 
sence of a conspiracy, the rules of evidence 
herein given do not apply as against alleged 
tort-feasors 75 


19 Shelton v. State, 11 Tex. Ct. App., Crim. Cas. 86; 
Hinds v. State, Id. 288; Maddox v. State, 41 Tex. 205. 

20 62 Ala. 224. 

21 Patten v. People, 18 Mich. 314; s. c., Horrigan & 
Thompson’s Cas. on Self Def., 826; People v. Rector, 
19 Wend. 569; s.c., H. & T’s cases on Self Def. 795. 
As to acts and declarations of co-conspirators, exam- 
ine Whar. Cr. Ey. (8th ed.), sec. 698, and notes. 

22 Place v. Munster, 65 N. Y. 89; Avery v. State, 10 
Tex. Ct. App., Crim. Cas. 199. 

23 Avery v. State, ante. Whether the question of 
sufficiency is for the judge or jury, is considered in 
Abbott’s Trial Ev. 191, note 7. 

24 Post v. State, 10 Tex. Ct. App., Cr. Cas. 598. In 
Head v. State, 9 Id. 1, it is decided that although the 
indictment fails to allege the conspiracy, but the evi- 
dence shows that the parties were co-operating in 
pursuance of the common purpose, though they were 
in fact separated, such evidence is admissible. This 
opinion is founded upon the Penal Code, arts. 74, 75, 
78, though it is intimated therein, that on the ques- 
tion of conspiracy, it is not much variant from the 
common law. 

25 Helser v. MeGrath, 58 Pa. St. 458; Daniels ve 





4 Ook ae ie 


hm ot bel 





THE CENTRAL LAW JOURNAL. 25 








The admissions of those engaged in such 
fraudulent or unlawful combinations, are 
equally competent in their favor as well as 
against them. As illustrating this rule, we 
note the following: The defendants were en- 
gaged in a common enterprise for a fraudu- 
lent purpose, effecting thereby the sale of a 
mine to the plaintiff. Letters were written 
by one of the parties defendant to the other, 
during the time when it was claimed such 
criminal design was pending, and which con- 
tained statements concerning the value of the 
mine, its indications of future gains, and 
other matters pertaining to its past, present 
and future development, all tending to the 
consummation as effected. They were held 
to be evidence proper for consideration, al- 
though ‘‘emanating from the party who seeks 
to use them for his own benefit.’’6 

The rule of res gesiw renders competent, as 
evidence, the admissions of parties, made 
when engaged in a combination for the pur- 
pose of fraudulently obtaining a title to cer- 
tain property and thereby to deprive plaintiff 
of his legal rights therein. 27 

Where the surroundings, the attendant cir- 
cumstances are such that the acts and decla- 
rations seem to be but the natural and spon- 
taneous expression thereof (7. e., something 
forced out therefrom), or which are conse- 
quent upon the actor or participant being 
guided unconsciously, as it were, to the per- 
formance of the act or the utterance of the 
words, these are res geste, and are equally 
admissible whether they are in favor of or 
against the doer or speaker,”® and an abso- 
lute existence thereof at the exact time with 
the principal fact, is not required.29 But 
where there exists for an instant, in the mind 
of the actor, any distinct apprehension of an 


Potter, M. & M. 503; Brinkley v. Platt, 40 Md. 529. 
Where combination is proven: Jacobs v. Shorey, 48 
N. H. 100; State v. Thibeau, 80 Vt. 100. 

26 The Emma Silver Mining Co. v. Park, 14 Blatch. 
Cc. C. Rep. 411. 

27 Crary v. Sprague, 12 Wend. 41; s. C., 27 Am. Dee. 
110, note 115. So in Dewey v. Moyer, 72 N. Y. 70, 
the declarations were held competent as tending to 
the proof of the fraudulent disposition of certain prop- 
erty in avoidance of creditors. 

28 Hamilton v. State, 86 Ind. 280; s. c., 10 Am. Rep. 
22, and note 28. This is true in civil and criminal 
causes, and even should the declarations tend to 
prove innocence, they are equally admissible in behalf 
of the defendant, as well as the State, Cute v. Com- 
monwealth, 5 Va. L. J. 568; Allen v. Duncan, 11 Pick. 
308; Devling v. Little, 26 Pa. St. 502. 

2 Lund y. Tynsborough, 9 Cush. 36, 





object to be gained by a declaration or act, 
then such act or declaration can not be said 
to be a necessary factor, or natural outcome 
of the circumstances, but rather an extrinsic 
act having no connection with the principal 
transaction, and therefore incompetent under 
the rule of res gestw.°° Admissions, there- 
fore, of a party may be competent, if they 
accompanied his actions and were made when 
he could not have known the result thereof.*? 

This rule applies in causes of negligence, 
as where, in an action brought by one S to 
recover damages for an injury received to his 
person while traveling on defendant’s road. 
The plaintiff had been suffering from hernia, 
which it was alleged was aggravated by the 
accident. As tending to proof of the bodily 
condition of the plaintiff, a witness was 
permitted to testify in his behalf to certain 
exclamations made by him on frequent ocva- 
sions after the accident, indicating that he 
was in pain and suffering from his disease at 
such times as they were made, and this irre- 
spective of the fact that such expressions 
were not a part of the transaction causing 
the injury.°? This cause is not an exception 
to the general rule as determined by the 
weight of authorities.°* Where an action 


30 Little v. Commonwealth, 25 Gratt. 921; Common- 
wealth v. Rowe, 105 Mass. 590; State v. Patterson, 63 
N.C. 520; Maddox v. State, 41 Tex. 205; State v. 
Brown. 64 Mo. 367; Green v. Bedell, 48 N. H. 546. In 
questions of rape, Oleson y. State, 11 Neb. 276; s. C., 
88 Am. Rep. 866, and note 869; Benstine v. State, 2 
Lea, 169; s.c., 31 Am. Rep. 598. Evidence of the 
declarations of the prosecutrix made recently after 
the outrage, were rejected when there was no evi- 
dence on the part of the prosecutrix herself before the 
court, she being away. Reg. v. Goodwin, 9 C. & P. 
471; Ss. C.,88 E. UC. L. R. 188; 1 Whart. Crim. Law (Sth 
ed.), sec. 566. 

81 Rose v. Bank of Burlington, 1 Aiken, 48; s.c., 
15 Am. Dec. 664; Stewart v. State, 63 Ala. 199; Whar- 
ton’s Crim. Ev. (8th ed.) sec. 262, and notes; 1! Arch. 
Crim. Prac. and Plead. (Pom. notes) 405, notes, et 
seq.; Hart v. Powell, 18 Ga. 685; Cooper vy. State, 63 
Ala. 80; Kehrig v. Peters, 41 Mich. 475. In an action 
of assumpsit for the adjustment of accounts between 
joint owners, a paper having some figuring thereon 
relating thereto, done by one of the parties, is admis- 
sible under this head. Bennett v. Smith, 40 Id. 211; 
Commonwealth v. Austiv, 97 Mass. 595; Cox v. State, 
64 Ga. 374; s. C., 87 Am. Rep. 76, note 83. Doctrine 
of this case said to be doubtful: Bonham y, State, 65 
Ala. 456; State v. Talbott, 73 Mo. 347. 

82 Houston, etc. R. Co. vy. Shafer, 54 Tex. 641; Field 
y. State, 57 Miss. 474. 

33 Fay v. Harlan, 128 Mass. 244; 8. C., 35 Am. Rep. 
372; Quaife v. Chicago, ete. R. Co., 48 Wis. 518; s. c., 
33 Am. Rep. 821, aud note 828. The reporter says: 
**The conclusion, therefore, is, First, that the com - 
plaints and statements of the injured party at the very 
time of the occurrence, not only as to bodily tuffering 
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was brought to recover damages for debauch- 
ing a daughter of the plaintiff, evidence of 
her complaints, the outcome of present pain 
and injury, were deemed competent, although 
some of the declarations were made subse- 
quent to the date of the writ, being a fact 
which went, not to their competency, but 
rather to their weight as evidence.** Again, 
where it became of importance to ascertain 
the basis of an opinion formed by a medical 
attendant as to pregnancy existing at the time 
of an examination by him, expression then 
and there made of bodily or mental feelings 
and symptoms indicating such condition, are 
competent.*5 The statements of an attorney- 
at-law, made in court at the time his client’s 
cause was called, giving as his reasons for 
not defending the same his client’s neglect, 
constitute evidence to which he is entitled, in 
an action against him by the client for negli- 
gence, as tending to show that it was not 
through his negligence that the case was de- 
faulted.*® It is sufficient that the declaration 
is connected with some act itself competent, 
and that it gives character thereto, as we have 
already stated.°7 Therefore, on a prosecu- 
tion against defendant for keeping intoxicat- 


put as to the circumstances of the occurrence, are ad- 
missible as res geste. Second, that the statements of 
the injured party subsequently, and not substantially 
at the time of the occurrence as to the circumstances 
of the occurrence, are not admissible, whether made 
to a physician or to a non-expert. Third, complaints 
and statements of the injured party as to his present 
physical condition, although subsequently to the oc- 
currence, and,indeed, after suit is brought for the 
injuries, are admissible, whether made to a physician, 
or to one who is not an expert.’’ See » Aphery Life 
Ins. Co. v. Warren, 66 Me. 523; s. C., 22 Am. Rep. 
590; 22 Alb. L. J., 364. 

34 Hatch v. Fuller, 181 Mass. 
Merriam, 11 Allen, 322. 

85 State v. Gedicke, 48 N. J. (14 Vroom,) 8&6, De- 
clarations of a physician made concerning the health 
and disease of a patient, when in professional attend- 
ance upon him, were admitted in evidence, the pby- 
sician having deceased. McNairy. National, 13 Hun, 
144, But see Lund v. Tysborough, 9 Cush. 36. 

36 Salisbury v. Gourgas, 10 Met. 442. And where 
the action was brought against a surgeon for negli- 
gence in treatment of a patient his declarations made 
atthe time explanatory of the manner of treatment 
were declared competent. Moody v. Sabin,9 Cush. 505. 

87 54, Commonwealth v. Sargent,129 Mass. 115. This 
was an indictment for perjury. The defendant swore 
that the alleged false statement was believed by him 
to be true; to strengthen this testimony, he attempted 
to prove declarations made by him a short time prior 
to such statements, and they were rejected as incom- 
petent. Wright v. Boston, 126 Mass. 161; Weld v. 
Boston, Id. 166; Whitney v. Houghton, 125 Id. 451; 
Monson v. Palmer, 8 Allen, 551, Statements by de- 
ceased as to manner and cause of accident made to his 


574, citing Barber v. 





ing liquors with intent, etc., it being contend- 
ed that a drainer belonging to defendant was 
an implement used in the liquor traffic, de- 
fendant’s statements at the time of ordering 
the contruction of the same, as to what use 
he intended to put it, are competent.*® 

The principle here involved, underlies the 
law that the acts and declarations of a patentee 
concerning an invention, made at the 
time of describing the same, and showing its 
nature and objects, are competent to show 
that the invention was, at the time mentioned, 
known to him, and as tending to fix the date 
of its crigin.®® Statements by the accused 
made immediately after the discovery of 
the stolen property in his possessiun, are 
admissible in his own behalf,4° to show that 


‘the defendant did not contemplate the com- 


mission of the offense charged.*4 So, also, 
it was held error to exclude, on a trial for 
larceny, evidence of declarations made by 
persons alleged to have been the vendors to 
the prisoner of the stolen property found in 
his possession, such evidence being competent 
on the question of guilty knowledge. The 
opinion of the court being, in regard to this 
evidence, that, ‘‘It was for the jury still to 
say whether it was of weight in showing the 
prisoner innocent in the transaction, if they 
found that the transaction took place as he 
testified. * * * * If the circumstances 
of the case, and such buying, are proof tend- 
ing to show guilty knowledge, then whatever 
was said at the timeof buying is a part of the 
It is safe to add that such declarations are 
incompetent, if made after one has given up 
his possession of the stolen property.4% 

res geste, and competent to explain the act.’’42 

bridgepoat, Conn, Jos. A. Joycr. 


wife and son prior to his death. Ins. Co. v. Mosely, 8 
Wall. 397; Fitzgerald v. Weston, 52 Wis. 354; Newton 
v. Ins. Co., 2 Dil. C. C. 154. 

88 Commonwealth vy. O’Connor, 11 Gray, 94; Jacobs 
v. Whitcomb, 10 Cush. 255. 

39 Philadelphia & Trenton R. Co. v. Stimpson, 14 
Pet. 448; Pettibone v. Derringer, 4 Wash. 215; Whit- 
man’s Pat. Laws (2nd ed.), 513. 

40 Childress y. State, 10 Tex. Ct. App. Cr. Cas. 698. 
But see State v. Pettis, 63 Me. 124; Payne yv. State, 57 
Miss. 348; Cooper v. State, 63 Ala. 199. 

4t Commonwealth v.Rowe, 105 Mass. 590; Spooner v. 
Holmes, 102 Id. 503. 

42 Folger, J., in People v. Dowling, 84 N. Y. 478, 
citing Rex v. Whitehead, 1 Carr & P. 67; Powell y. 
Harper, 5 Id. 590; Hayslep v. Gymer, 1 Ad. & Fi. 162; 

Reg. v. Wood, 1 F. & F. 497; 1 Phil. Ev. (7th ed.) ,234; 
1 Stark. Ev., 51-87, and criticising the cases, Wills v. 
People, 3 Park Cr. 478, and People vy. Rando, Id. 855. 

43 Childress v. State, supra. 
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A POINT IN THE LAW OF SUBROGA- 
TION. 





The case of Oneida Bank v. Ontario Bank, 
is not referred to in Mr. Sheldon’s late work 
on Subrogation. It is, however, a leading 
case on that subject. In that case, a bank 
had Issued certaint post dated drafts, which 
were forbidden by law to be paid, under a 
penalty. These had been transferred to a 
third person. It was held that, although no 
suit could be maintained by him on the drafts, 
yet, that he, merely in virtue of his character 
as holder of the drafts, was substituted in law 
to the original rights of aetion of the payee 
as they existed at the time the drafts were 
drawn. This decision has been affirmed in 
McMahon v. Allen,? and in Thomas v. City 
of Richmond. ® 

The right of subrogation does not in the 
least depend on the validity of the title of the 
person making the payment. The purchaser 
of lands, who, in order to save his property, 
has paid off a mortgage which was a valid 
lien on the estate, is entitled to be subrogated 
to its lien as against those who turn out to 
have 2 better title to the property than his 
own; subject also, however, to the incum- 
brance which he has discharged. * 

Where land is bought at an administrator’s 
or executor’s sale, which is.void either on ac- 
count of any irregularity, or for want of 
power to sell, and the purchase money is ap- 
plied to the payment of the debts of the es- 
tate, the purchaser will be subrogated to the 
rights of the creditors whose debts have been 
thus paid, as they existed before such pay- 
ment.° It 1s no objection to a claim of sub- 
rogation, that the claimant has only a parol 
contract for the conveyance of the land on 
which existed the incumbrance that he has 
discharged ;® nor that he held under a void 
mortgage ;7 nor that he held by purchase un- 


121 N. Y. 490. 

235 N. Y. 407. 

312 Wall. 354. 

4Sheldon on Subrog., 38, and cases cited; also, 
North v. Howard, 5 Tex. 291. 

5 Valle v. Fleming, 29 Mo. 152; Williams v. Wil- 
liams, 2 Dev. Eq. 69; Saunders v. Saunders, Id. 262; 
Scott v. Dunn, 1 Dev. & Bat. Eq. 427; Blodgett v. 
Hitt, 29 Wis. 182; Hudgin v. Hudgin, 8 Gratt. 320; 
Bright vy. Boyd, 1 Story, 478; Waggener v. Lyles, 29 
Ark. 47. 

6 Champlin v. Williams, 9 Pa. St. 341. 

7 Davis v. Roosvelt, 53 Tex. 305. 





der a decree that has been set aside, with an 
order for a resale ;° nor that he held under a 
void or voidable execution sale ;? nor that he 
held under a void sale made by a school com- 
missioner. 1° 

When one buys property under execution, 
which does not belong to defendant, and it is 
recovered from him by the true owner, he 
becomes subrogated to the rights of the 
plaintiff in the execution, so far as the money 
paid by him went to the satisfaction of the ex- 
ecution.!!_ The same rule applies when the 
sale is made under a void execution or a val- 
id judgment ;!? or under a void proceeding to 
foreclose a mortgage; in which latter case 
the purchaser succeeds to the rights of the 
mortgagee, and may enforce them just as the 
latter could have done, if there had been no 
sale. 13 

The discharge of an incumbrance has been 
likened to a case of betterments. ‘‘In both 
cases, if the land is held chargeable, it is be- 
cause the money of the purchaser under the 
void sale (and that paid out for betterments) 
has been paid in good faith, and expended to 
increase the value of the estate. It is quite 
immaterial whether this was done by paying 
off incumbrances, or by permanent ard valu- 
able improvements.’’ 14 

The maxim that he who seeks equity must 
come with clean hands, applies to persons 
claiming subrogation. But mere knowledge 
on the part of one buying at an execution 
sale that the property bought does not belong 
to the execution defendant, will not bar his 
claim for subrogation to the rights of the 
judgment creditor.45 In Oneida Bank vy. 
Ontario Bank,!* the decision was placed on 
the ground that though the law forbade the 
issue of the post dated drafts, it did not for- 
bid any one from receiving them ; the holders 
were, therefore, innocent of any violation of 
the law. Merely constructive fraud without 
any wrongful intent will not bar the right.” 


8 Johnson vy. Robertson, 34 Md. 165. 

9 Payne v. Hathaway, 3 Vt. 312. 

10 Muir v. Berkshire, 52 Md. 149. 

il McLaughlin v. Paine, 8 Dana, 183; Bentley v. 
Long, 1 Strobh. Eq. 52. 

12 Howard v. North, 5 Tex. 316; Dufour vy. Cam- 
franic, 11 Martin, 610. 

13 Jackson v. Bowen, 7 Cow. 13; Gilbert v. Cooley, 
Walker Ch. 494; Probst v. Block, 10 Wall. 519. 

14 Blodgett v. Hitt, 29 Wis. 182. 

% McLaughlin v. Daniel, wbi sup. 

16 Ubi sup. 

17 Tompkins v. Sprout, 55 Cal. 31. 
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In Crosby v. Taylor,!® and Grant v. Lloyd,?® 
it is held that a grantee of lands whose grant 
is fraudulent as against the creditors of the 
grantor, will be entitled to subrogation for 
money actually paid out by him in removing 
a prior incumbrance. This is emphatically 
denied in Railroad Co. v. Soutter,?° also in a 
number of cases cited in Mr. Sheldon’s 
work,?! to which may also be added McCas- 
key v. Graff,?? Gilbert v. Hoffman,”* and 
Jackson v. Summerville. 
U. M. Rose. 
Little Rock, Ark. 


18 15 Gray, 64. 
19128. & M., 191. 
2018 Wall., 524. 
21 Sec. 44. 

22 28 Pa. St , 321. 
23 2 Watts. 66, 
2418 Pa. St., 859. 








EQUITY — LACHES AS A BAR TO EQUIT- 
ABLE RELIEF. 





LANSDALE v. SMITH. 





United States Supreme Court, October Term, 1882. 


1. Courts of equity deny relief to thosewho delay 
for an unreasonable length of time in asserting their 
claims. 

2. If the case, as stated by the bill, appears. to be 
one which a court of equity, on account of the state- 
ments of the claim, or the laches of complainant, will 
refuse to aid, the defendaut may resist it by de- 
murrer. 


Appeal from the Supreme Court of the District 
of Columbia. 

Mr. Justice HARLAN delivered the opinion of 
court: 

It has been a recognized doctrine of courts in 
equity, from the very beginning of their jurisdic- 
tion, to withhold relief from those who have de- 
layed for an unreasonable length of time in as- 
serting theirclaims. Elmendorf v. Taylor, 10 
Wh. 168; Piatt v. Vattier, 9 Pet. 416; Maxwell 
Kennedy, 8 How. 222; Badger v. Badger, 2 Wall. 
84; Cholmondelay v. Clinton, 2 Jac. & Walk. 
141; 2 Story’s Eq. Jur., sec. 1520. In Wagner v. 
Baird, 7 How. 259, it was said that long acquies- 
cence and laches by parties out of possession are 
productive of much hardship and injustice to 
others, aud it is not tobe excused except by 
showing some actual hinderance or impediment, 
caused by the fraud or concealment of the party 
in possession. ‘I'he case must be one which ap- 
peals to the conscience of the chancellor. 

And, contrary to the view pressed in argument, 





a defense grounded upon the staleness of the 
claim asserted, or upon the gross laches of the 
party asserting it, may be made by demurrer, not, 
necessarily, by plea or answer. A different rule 
has been announced by some authors, and in 
some adjudged cases; generally, however, upon 
the authority of Earl of Deloraine v. Browne, 3 
Brown’s Chan. Rep. 633. Lord Thurlow, who 
decided that case, is reported to have declared, 
when overruling a demurrer toa bill charging 
fraudulent representations as to the value of an 
estate, and praying an account of rents, profits, 
etc., that his action was based upon the ground 
that length of time, proprio jure, was no reason 
for a demurrer; that it was only a conclusion 
from facts, showing acquiescence, and was not 
matter of law; and that he could not allow a 
party to avail himself of an inference from facts 
ona demurrer. But in Howenden v. Lord An- 
nesley, 2 Sch. & Lef. 637, decided in 1806, Lord 
Redesdale expressed his disapproval of the de- 
cision of Lord Thurlow, as reported by Brown, 
and said that it was rendered in a hurry, when the 
latter was about to surrender the seals, and when 
much injury might have been done to parties had 
judgments not been given before the latter re- 
tired fiom office. The rule, as announced in 
Hovenden v. Lord Annesley, was, ‘‘that when a 
party does not by his bill bring himself within the 
rule of the court, the other party may by de- 
murrer demand judgment, whether he ought to 
be compelled to answer. If the case of the 
plaintiff, as stated in the bill, will not entitle him 
toa decree, the judgment of the court may be 
required by demurrer, whether the defendant 
ought to be compelled to answer the bill.’’ That, 
the court said, was: matter of the law of a court 
of equity, to be determined according to its rules 
and principles. 


Such is, undoubtedly, the established doctrine 
of this court as announced in many cases. In 
Maxwell v. Kennedy, supra, the court, speaking 
by Chief Justice Taney, approved the rule as an- 
nounced by Lord Redesdale. After referring to 
Piatt v. Vattier, supra, and to McKnight v. Tay- 
lor, 1 How. 168, and Bowman v. Wathen, Id. 189, 
it was said that “the proper rule of pleading 
would seem to be that when the case stated by the 
bill appears to be one in which a court of equity 
will refuse its aid, the defendant should be per- 
mitted to resist it by demurrer. And as the 
laches of the complainant in asserting his claim 
is a bar in equity, if that objection 1s apparent on 
the bill itself, there can be no good reason for re- 
quiring a plea or answer to bring it to the notice 
of the court.’ In the more recent case of Badger 
v. Badger, supra, the court, speaking by Mr. Jus- 
tice Grier, said, that a party who makes an ap- 
peal to the conscience of the chancellor ‘“‘should 
set forth in his bill specifically what were the 
impediments to an earlier prosecution of his 
claim; how he came to be so long ignorant of his 
rights, and the means used by the respondent to 
fraudulently keep him in ignorance; and how and 
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when he first came to a knowledge of the matters 
alleged in his bill; otherwise the chancellor may 
justly refuse to consider his case, on his own 
showing, without injury whether there is a de- 
murrer or formal plea of the statute of limita- 
tions contained in the answer.”’ Rhode Island v. 
Massachusetts, 15 Pet. 271. 

These principles are decisive of the case before 
us. By recorded deed of July 18, 1818, signed 
by John P Van Ness (his wife uniting in the con- 
veyance) and by Noah Stinchcomb, the former 
conveyed to the latter, at a fixed annual rent, lot 
3, square 455, in the city of Washington, to have 
and to hold, etc., unto Stinchcomb, his executors, 
adminisirators and assigns, for the term af niuety 
years, renewable forever. Stinchcomb entered 
under the deed, made valuable improvements 
upon the lot, and remained in possession until the 
year 1833 or 1834, when Van Ness re-possessed 
himself of tho premises, in virtue of a clause in 
the deed in these words: ‘*Provided, always, that 
if the said rent or any part thereof shall be in ar- 
rear and unpaid for the space of thirty days next 
after the time at which the same is reserved to be 
paid, as above, being first lawfully demanded,that 
then it shall and may be lawful to and for the 
said John, his heirs and assigns, unto the demised 
premises, or any part thereof, in the name of the 
whole, to re-enter,and the same to have again, 
re-possess, occupy and erjoy, as in his or their 
former estate, until all such arrearages of rent, 
with legal interest from the time at which said 
rent shall have become payable, and all and every 
cost, charge and expense incurred by reason of 
the non-payment of said rent shall be lawfully 
Satisfied and paid, or make distress therefor, at 
his or their option.’’ Stinchcomb died on the 11th 
day of February, 1841, without, so far as the bill 
discloses, making any effort to re-possess himself 
of the property. Van Ness died in 184—, and, 
upon division of his estate, the lot in question 
was assigned to Matilda Van Ness, one of his 
heirs-at-law, by whom it was subsequontly con- 
veyed to Wm. G. Deal and others. The present 
defendants hold the premises by virtue of the be- 
fore-mentioned assignment and the deed of Ma- 
tilda E. Van Ness and her assigns. The com- 
plainant, as administrator of Stinchcomb, having 
offered and now offering, to pay all rents, inter- 
est, charges and costs which may have accrued 
upon the property, asks a decree permitting her 
to redeem the same, and ordering an account, 
which will show, as well as the principal and in- 
terest of rents in arrears due defendants, as the 
rents and brofits received by the latter since they 
entered into possession, setting off the one against 
the other. Such is, substantially, the case made 
by the biii; and such is the relief asked, notwith- 
standing suit was delayed until after the expira- 
tion of about forty-five years from the re-entry of 
Van Ness, ‘asin his * former estate,’ and until 
more than thirty years had elapsed after his death 
and the assignment of the lot in question to one 
of his heirs-at-law. 





The case is plainly one of gross laches on the 
part of Stinechcomb and those claiming under 
him. His right under the deed of 1818, to re- 
possess himself of the premises by paying rents 
and charges in arrear, accrued the moment Van 
Ness re-entered in 1833 or 1834. But this right 
could not last forever. Its assertion could not be 
safely neglected for an unreasonable tength of 
time. The bill discloses no plausible, muvh less 
sufficient, explanation of the long delay ensuing 
after 1833, without any movement upon the part: 
of Stinchcomb, his representatives or heirs, to 
recover the property, by discharging the rents 
and charges in arrear, aud re-entering, as might 
have been done, in pursuance of the provisions 
of the deed of 1818. On the contrary, the facts 
set outin the bill justify the conclusion either that 
Stinchcomb elected, in his lifetime, to abandon 
all claim upon the property and leave Van Ness 
in possession, as in his furmer estate, or that his 
claim was, in some way, satisfactorily arranged or 
discharged. The complainant and those whom 
she represents have slept too long upon 
their rights. The peace of society and the secu- 
rity of property demand that the presumption of 
right, arising froma great lapse of time, without 
the assertion of an adverse claim, should not be 
disturbed. In such cases, sound discretion re- 
quires that the court should withhold relief. 

Some reference has been made to the decisions 
of the Supreme Court of Maryland, the laws of 
which State, as they existed on the 27th day of 
February, 1801, except as since modified or re- 
pealed by Congress, continue in force in this dis- 
trict. It is only necessary to say that the princi- 
ples to which we have referred have been stead-- 
ily upheld by the Supreme Court of Maryland, 
not upon the ground of any changes in the law 
of that State since 1801, but in deference to the 
established doctrines governing courts of equity 
granting relief to those who seek the enforcement 
of antiquated demands. Hepburn’s Case, 3 
Bland’s Ch. 110; Hawkins v. Chapman, 26 Md. 
100; Nelson v. Hagerstown Bank, 27 Id. 74; 
Syester v. Brewer, Id. 319; Frazier v. Gelston, 35 
ld. 314. 

For the reasons given, we are of opinion that 
the court below properly sustained the demurrer, 
and dismissed the bill for want of equity. 

The decree is affirmed. 


> 





EMINENT DOMAIN—COMPENSATION PRE- 
CEDENT TO OCCUPANCY — INJUNCTION. 


CHAMBERS Vv. CINCINNATI, ETC, R. CO. 





Supreme Court of Georgia, September Term, 1882. 


1. In the process of condemnation of a right of way 
by arailroad company, compensation of the owner of 
land must precede occupancy. And this, too, pend- 
ing the determination of an appeal taken by the com- 
pany from the award of aj board of assessors, pro- 
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vided for, under its charter, as placing an excessive 
valuation upon the property; and the owner is enti- 
tled to an injunction restraining the company from 
occupying his land until such compensation is paid. 
2. Private property, it seems, may be entered upon 
and temporarily occupied for the purpose of a survey 
and other incipient proceedings, with a view of de- 
terming whether the public needs require its appro- 
priation or not, and if so, what the proper location 
shall be. When the land has been viewed and it is 
determined to appropriate it, then compensation 
must be made as above stated , before it can be taken. 


Refusal of injunction from Floyd. 

D. S. Printup, Forsyth & Hoskinson, for plaintifg 
in error; Wright, Meyerhardt & Wright, for de- 
fendant. 


SPEER, J., delivered the opinion of the court: 

The plaintiff in error seeks this injunction 
which was refused by the court below, to restrain 
the defendant, its agents and employees from en- 
tering on, using and building its railroad upon a 
certain right of way over the iands of complain- 
ant until just and adequate compensation has 
been paid therefor, as is provided in article 1, sec- 
tion 3, paragraph 1, of the constitution of this 
State. The words of this article are as follows: 

‘Private property shall not be taken or dam- 
aged for public purposes witkout just and ade- 
quate compensation being first paid.” 

It is conceded by the bill and answer that this 
is the private. property of complainant. That a 
right of way under authority of its charter has 
been surveyed and located by the defendant over 
the lands of complainant, extending through the 
whole body, and that defendant is proceeding to 
erect trestle works, and preparing to build and 
construct its road on said right of way through 
said lands. That the parties having failed to 
agree upon the measure ot compensation for said 
right of way under the provisions of its charter, 
to settle the question of damages where parties 
cannot agree, the defendants gave notice to com- 
plainant, and each of the parties.selected an as- 
sessor, and those two a third; and that the board 
of assessors thus selected, after examining the 
right of way and hearing evidence thereon as to 
the damages as well as the incidental benefits 
from the location of said road to complainant’s 
property, awarded that the respondent should pay 
to complainant the sum of $2,590 for damages for 
said right of way, and then to occupy and build 
on said right of way. The respondent refused to 
aecept said award, gave notice thereof, and en- 
tered an appeal to the superior court from said 
award. . 

It is a primary requisite in the appropriation of 
lands for public purposes, that compensation shall 
be made therefor, and this compensation must be 
pecuniary in its character because it is in the na- 
ture of a payment for the compulsory purchase. 
Cooley Const. Lim. 699. It amounts to nothing 
more than a power to oblige him to sell and con- 
vey when the public necessities require it. 6 





Cranch, 145; 20 Johns, 103; 4 N. Y. 419; 6 Ga. 
131. 

“The time when the compensation must be 
made may depend upon the peculiar constitutional 
provisions of the State. In some of the States by 
express constitutional direction compensation 
must be made before the property is taken. It is 
true private property may be entered upon and 
temporarily occupied for the purpose of a survey 
aud other incipient proceedings, with a view of 
determining whether the public needs require the 
appropriation or not, and if so, what the proper 


location shall be; when, however, the land has. 


been viewed, 1nd it is determined to appropriate 
it, the question of compensation is to be consid- 
ered.’? When private property is sought to be 
appropriated by a private corporation, acting 
under the authority of the State, it is certainly 
proper and it has sometimes been questioned 
whether it is not absolutely essential even in the 
absence of constitutional provision that payment 
be actually made before the owner could be di- 
vested of his freehold. 11 Wend. 149; 13 Gray,. 
31. Chancellor Kent has expressed the opinion 
that compensation and appropriation should be 
concurrent. Hesays: ‘The settled and funda- 
mental doctrine is that government has no right 
to take private property for public uses without 
giving just compensation, and it seems to be 
necessarily implied that the indemnity should in 
cases which will admit of it be previously and 
equitably ascertained, and ready for reception 
concurrently in point of time with ihe actal ex- 
ercise of the right of eminent domain.’”’ 2 Kent, 
339, note. 

While this is not an inflexible rule, yet it is so 
just and reasonable that statutory provisions for 
taking private property very generally make pay- 
ment precede or accompany the appropriation, 
and by several of the State Constitutions this is 
expressly required. The Constitution of Florida 
provides that private property shall not be taken 
or applied to public use, unless just compensation 
be first made therefor. So likewise are found sim- 
ilar provisions in the Constitutions of Colorado, 
of Georgia, Iowa, Kansas, Kentucky, Maryland, 
Minnesota. Mississippi, Missouri, Nevada, Ohio, 
Pennylvania. The Constitutions of Indiana and 
Oregon require compensation to be first made, 
except when the property is appropriated by the 
State. It would be an unwise and unjust rule to 
deprive the owner of his property and turn him 
over co an action at law against a corporation 
which may or may not prove responsible, and toa 
judgment of uncertain efficacy. The consequence 
would be in some cases the party might lose his es- 
tate without redress, in violation of the inflexible 
maxim upon which his right is based. The land 
should either be his or he should be paid for it. 
Whenever, therefore, the public locates the public 
work and declares the appropriation, the owner 
becomes absolutely entitled to the compensation. 
In some of the States it is held, ‘If a street is le- 
gally establishcd over the land of an individual, 
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he is entitled to demand payment for his damages 
without waiting for the street to be opened.”” 38 
Pa. 247; 41 Id. 463; 2 Md. 559; 22 Pick. 268; 13 
Iowa, 66; 18 Ill. 276; Id: 364; 3 Ajlen, 558; 4 N. 
H. 517. Andif a railway line is located across 
his land and damages are appraised, his right to 
payment is complete before exclusive entry and 
occupancy. In the case of Young v. McKensie, 
3 Ga. 45. Judge Warner says: ‘‘We do not intend 
to say that the company could not have entered 
on the land and made the necessary survey and 
examination of the premises under the authority 
of the legislature, but we dointend to say that the 
company had no authority to appropriate the pri- 
vate property of the defendants for the perman- 
ent and exclusive use of the company, until just 
compensation has first been made therefor in the 
manner pointed out by the charter. See also 3 
Ga. 333. In the case of the Mayor and 
Council of the City of Rome v. Perkins, 30 
Ga. 154, this court held: ‘*Tne owner of land is 
entitled to just compensation before it can be 
taken for public use.’ Inthat case the court hold 
impliedly that the landholder could have enjoined 
the corporation from taking his property until 
compensation made, or he might recover by suit 
in trespass its value. The remedy by injunction 
to restrain one who seeks to enter upon and build 
upon the right-of way before compensation paid, 
is also recognized by this court in the case of 
Gammage v. Georgia Southern Ry., 65 Ga. 614. 
But we need look no further in support of this 
complainants right to this injunction against the 
respondents that to our own constitution provisi- 
ion contained in art. I., sec. I[I., partI. ‘Private 
property shall not be taken or damaged for public 
purposes, without just and adequate compensa- 
tion being first paid.”’ 

The framers of this instrument, taught by the 
sad experience of many whose property had-been 
taken for public purposes, and whu in vain have 
sought redress in the courts, owing to the insol- 
vency of the companies, threw this shield around 
every property holder, that no one should take or 
appropriate his property for a public use until 
just and adequate compensation being ‘first paid.” 
All that the legislature can do is to oblige the 
owner to alienate his possessions for a reasonable 
price for public use—but then the Constitution 
interposes its protective shield and affixes the con- 
dition that the owner receive first ‘‘just and ade- 
quate compensation.’’ We car see no other con- 
struction to give to this clear and plain requirement 
of the fundamental law. We have neither author- 
ity nor desire to emasculate its clear and in- 
telligent meaning by a construction which 
would be hostile to its justice and inconsistent 
with its terms. We have nothing to do with the 
inconveniences or embarrassments such a con- 
struction may entail. It is one of the great bul- 
warks created for security to property against 
legislative action, deeply imbedded in this bill of 
rights, which the aggrandizing spirit of the age is 
so prone to invade. 





If the respondent below seeks an appeal to the 
courts against what he deems to be an unjust and 
excessive assessment by the appraisers, let him 
abide until the result is known, pay first the just 
and adequate compensation finally awarded, and 
then no constitutional barrier will stand against 
his entry and occupancy on the lands for the pur- 
poses for which it was condemned. 

The facts as set forth in the bill of complainant, 
and only partially evaded and denied by the an- 
swer of the respondent, show the wisdom and 
justice of this constitutional provision. The affi- 
davits submitted by complainant show the assess- 
ment of damages by the appraisers to be less than 
he was entitled to in their opinion by several hun- 
dred dollars in amount, while no countervailing 
testimony is offered by respondent to reduce them 
outside of the answer. Here is the home of a 
man venerable in age, in which he has resided 
with his family for thirty-eight years, planted by 
the side of the limpid stream, whose waters he 
utilizes as they flow. He has gathered around 
him by industry and toil the fruits and 
flowers of the season, the comforts and conyen- 
iences of a well-arranged and much-loved home- 
stead. Around it cluster the memories of a life 
time, treasured in common with those who have 
grown under his care from infancy to manhood 
and womanhood under its broad and protecting 
shadows. «In it he was gently descending to old 
age, loving that quiet and seclusion to which the 
heart of the old so strongly cling. But the spirit 
of the age demands this homestead for its iron 
track upon which its iron steeds may travel to 
meet the alleged necessities of trade and travel, 
or to extend their corporate power and dominien. 
If the beauty of this homestead is to be invaded 
and marred, its comforts to be imperiled and its 
sweet quiet and seclusion to be broken upon with 
ringing bells, shrieking whistles and thundering 
trains—let the corporation, in the language of the 
Constitution, ‘first pay adequate compensation 
to the owner thereof.” 

Judgment reversed. 





CONSTITUTIONAL LAW—INTER-STATE 
COMMERCE. 





PEOPLE v. WABASH, ETC. R. CO. 





Supreme Court of Illinots, September 28, 1882. 


1. A State statute forbidding unjust discrimination 
in the freight rates charged by a ‘‘common carrier’ 
isnot, even when applied to traffic over a railroad be- 
tween a point within and a point without the State, a 
regulation of inter-state commerce, the right to make 
which is vested exclusively inthe Federal Govern- 
ment by the Constitution. 


2. Section 87, Illinois Rev. Stat. 1874, p. 817, for- 
bidding unjust discriminations in the freight and pas- 
senger rates by railroads, is not limited in its appli- 
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cation to railroad companies organized under the 
laws of that State, but extends to all railroads oper- 
ated within the State, and also to transportation be- 
tween points within and points without the limits of 
that State. 


Writ of error to the Circuit Court of Ford 
County. 

James McCartney, Attorney-General, for the 
People; H. S. Greene and F. T. Hughes, for the 
defendant in error. 

CRAIG, J., delivered the opinion of the court: 

The declaration in this case contains several 
counts, but the substance of the averments in 
each was, that the defendant carried the same 
class of freight from Peoria to New York City for 
2 less sum of money than it carried similar freight 
from Gilman to New York, and that Peoria was 
a greater distance from New York than Gilman. 
The decision of the court sustaining a demurrer 
to the declaration was no doubt predicated on the 
view either that the statute did not in terms ap- 
ply to the transportation of property beyond the 
limits of the State, or that the legislature had no 
power to pass a law regulating charges for the 
transportation of property from a point within 
the State of Illinois to a point within the State of 
New York. The action was brought. under sec, 
87, Rev. Stat. 1874, p. 817, which declares: ‘If 
any such railrsad corporation aforesaid shall 
make any unjust discrimination in its rates or 
charges of toll or compensation for the transpor- 
tation of passengers or freight of any description, 
or for the use and transportation of any railroad 
car upon its said read, or upon, any of the 
branches thereof, or upon any railroads con- 
nected therewith, which it has the right, license 
or permission to operate, control or use within 
this State, the same shall be deemed guilty of 
having vivlated the provisions of this act, and 
upon conviction thereof shall be dealt with as 
hereinafter provided.” 

In order to arrive at a proper construction of 
this section, it should be readin connection with 
section 86, which precedes it. That section de- 
clares: ‘‘If any railroad corporation organized or 
doing business inthis State * * * * shall 
charge, collect, demand or receive more than a 
fair and reasonable rate of toll or compensation 
for the transportation of passengers or freight of 
any description, or for the use and transportation 
of any railroad car upon its track, or any of the 
branches thereof, or upon any railroad within this 
State which it has the right, license or permission 
to use, operate or control, the same shall be 
deemed guilty of extortion, and upon conviction 
thereof shall be dealt with as hereinafter pro- 
vided.’ It will be observed that this ssotipn is 
not limited to railroads organized under the laws 
of this State, but includes all railroad companies 
which operate railroads in this State, regardless 
of the State in which they may be organized, and 
the language of the first part of section 87, ‘‘if 
any such railroad corporations shall,”’ etc., brings 





all railroad corporations which operate railroads 
in this State within the provisions of the section, 
whether they may be organized under our law or 
under the laws of some other State. The statute 
seems to make no distincticn whatever between a 
railroad organized in this State and a railroad or- 
ganized in another State, aud by the terms of the 
section the offense consists in an unjust discrime ° 
ination in the rates charged—first, for the trans-~ 
portation of pessengers or freight of any descrip- 
tion; second, for the use and transportation of any 
railroad car upon the road; third, for the use of 
any railroad car upon any of the branches of the 
road; fourth, upon any railroads connected with 
the road or its branches which it is authorized to 
use in the State. There is nothing here which 
would confine the unjust discrimination to 
charges for the transportation of property within 
the limits of the State. The use Of the words 
‘‘within this State,’’? in the last section, can not, 
by any fair construction, be held to limit the un- 
just discrimination mentioned in the statute to 
charges for the transportation of freight wholly 
within the State. The language ‘within the 
State’? has reference to the roads which a rail- 
road company may operate in the State. 

Reliance is placed upon the language of the 
first part of section 88, which declares: “If any 
such railroad corporation shall charge, collect or 
receive for the transportation of any passenger or 
freight of any description upon its railroad, for 
any distance within this State,’ etc. But upon 
an examination of the whole section it will be 
seen that it was not intended for the purpose 
claimed, but its main object is to provide and de- 
clare that certain things shall be prima facie evi- 
dence to sustain a charge of unjust discrimination. 

The title of the act is referred to, in order to 
sustain the position of the defendant. Itis true, 
the Constitution requires the subject of an act to 
be embraced in the title, but the title of an act is 
no part of the law, and we do not understand that 
the title is to-be regarded a question asto the in- 
tent of the legislature. At all events it can have 
no controlling effect. It might have a slight 
bearing when considered in connection with the 
whole act, but that is all. 

Again, in arriving ata proper construction to 
be placed upon an act of the legislature, it is a 
legitimate inquiry to ascertain the purpose and 
object of the law, the evil to be remedied, and 
the wrong to be righted by the passage of the law. 
Now, if the object was to provide a reasonable 
and uniform system of rates, and one which would 
prohibit a common carrier from charging one 
person more than another, why shoulda system 
be established which would afford relief and pro- 
tection when property is to be transported from 
one point to another in the State, and make no 
provision whatever where property is to be ship- 
ped from a point within to some point without the 
State? It is a partof the history of the country, 
with which the legislature was no doubt familiar 
when the law was enacted, that a much larger per 
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cent. of the property shipped by rail was trans- 
ported out of the State than from one point to 
another within the State. This being the case, it 
is unreasonable to believe that the legislature 
would provide relief in the latter case and take 
no action whatever to avert the evil in the former. 

But it is urged, if we are correct in the view 
that the law is broad enough to include unjust 
discrimination in the rates of charges for the 
transportation of property from a point within to 
a point without the State, then the statute is in 
conflict with sec. 8, art. 1, of the Federal Consti- 
tution, which declares that Congress shall have 
the power “‘to regulate commerce with foreign 
nations, and among the several States, and with 
the Indian tribes.” There is no doubt in regard 
to the right and the power of Congress to regu- 
late commerce among the States, but a law of a 
State which may incidentally affect commerce 
among the States has never, so far as we are in- 
formed, been regarded as falling within the inhib- 
ition of the Federal Constitution. In Hall v. De 
Cuir, 95 U. S. 487, where this question was under 
discussion, it is said: ‘*There can be no donbt but 
that exclusive power has been conferred upon 
Congress in respect to the regulation of commerce 
among the several States.’ The difficulty has 
never been as to the existence of this power, but 
as to what is to be deemed an encroachment up- 
on it; for, as has been often said, ‘legislation 
may, in a great variety of ways, affect commerce, 
and persons engaged in it, without constituting 
a regulation of it, within the meaning of the Con- 
stitution. 

Itis no doubt true that the statute to prevent 
unjust discrimination in the ratesof charges of 
railroad companies, under which this action was 
brought, may affect commerce, but in our judg- 
ment it can not be said to be a law regulating 
commerce among the States, within the meaning 
of the Federal Constitution. The law does not 
purport to exercise control over any railroad cor- 
poration except those that own or operate a rail- 
road in the State—such companies as have domes- 
tic relations with the people of the State—and, as 
we understand the decisions of the Supreme 
Court of the United States, similar laws enacted 
by State authority have been upheld and sus- 
tained, although such laws may affect commerce. 
Peck v. Chicago and Northwestern R. Co., 94 U. 
$8. 164, is a case in point. The chief justice, in 
delivering the opinion of the court, as respects 
the question involved, said: ‘*The suits present the 
single question of the power of the legislature of 
Wisconsin to provide, by law, for a maximum 
of charge to be made by the Chicago, ete. Ry. 
Co. for fare and freight upon the transportation 
of persons and property carried within the State, 
or taken up outside the State and brought within 
it, or taken up inside and carried without.”’ In re- 
gard to the act of the legislature being in conflict 
with the Constitution of the United States, the 
court said: ‘As to the effect of the statute as a 
regulation of inter-State commerce, the law is 








confined to State commerce, or such inter-State 
commerce as directly affects the people of Wis- 
consin. Until Congress acts in reference to the 
relations of this company to inter-State com- 
merce, it is certainly within the power of Wiscon- 
sin to regulate its fares, etc., so far as they are of 
domestic concern. With the people of Wisconsin 
this company has domestic relations. Incident- 
ally these may reach beyond the State. But cer- 
tainly, until Congress undertakes to legislate for 
those who are without the State, Wisconsin may 
provide for those within, even though it may in- 
directly affect those without.’’ 

A similar question arose in Chicago, etc. R. Co. 
v. Iowa, 94 U. S. 155, and itis there said: ‘*The 
objection that the statute complained of is void 
because it amounts to a regulation of commerce 
among the States, has been sufliciently considered 
in the case of Munn v. Illinois. This road, like 
the warehouse in that case, is situated within the 
limits of a single State. Its business is carried on 
there, and its regulation isa matter of domestic 
concern. It is employed in State as well as inter- 
State commerce, and until Congress acts, the 
State must be permitted to adopt such rules and 
regulations as may be necessary for the promotion 
of the general welfare of the people within its 
own jurisdiction, even though in so doing those 
without may be indirectly affected.” 

But it is said the cases are not authority, as the 
question involved here did not, and could not, 
arise in those cases. In the Peck case, one of the 
allegations of the bill upon which complainant 
relied to defeat the law of the State was, ‘‘that 
the 18th section is a regulation of inter-State 
commerce;”’ and in the argument before the Su- 
preme Court, one of the points relied upon, as 
shown in the statement of the case, was as fol- 
lows: ‘The act is a regulation of inter-State 
commerce, and for that reason unconstitutional.”’ 
In the other case (Chicago, etc. R. Co. v. Iowa), 
we find a similar allegation in the bill, and the 
same question raised in the argument. When a 
question is presented by a bill in equity, urged 
and relied upon in the argument, and passed up- 
on by the court in the opinion, it can not with 
reason be said that the point was not involved, 
and the opinion of the court on the question is 
obiter. The question was made by the pleadings, 
argued by counsel,.and decided by the court. 
Under such circumstances, we perceive no good 
reason why the decision of the court may not be 
relied upon asauthority. The statute in question, 
as before observed, was not passed for the pur- 
pose, or with the view, of regulating commerce 
among the States,—its object was to reach rail- 
road companies which derived their powers to 
transact business from this State,—those that were 
organized under the laws of this State, and those 
that were organized in another State and doing 
business in this State. The regulation imposed 
by the statute is a matter of domestic concern, 
pertaining to the people of the State and the rail- 
roads of the State. The Wabash railroad compa- 
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ny, which was sued in this case, is engaged in 
State as well as inter-State commerce, and as was 
said in the Burlington case, supra, the State must 
be permitted to adopt such rules and regulations 
as may be necessary for the promotion of the 
general welfare of the people within its own ju- 
risdiction, even though in so doing those without 
may be incidentally affected. Should Congress, 
under the provision of the Constitution which au- 
thorizes the regulation of commerce among the 
States, pass a law regu ating the charges of all 
railroads engaged in inter-State commerce, it 
may be that the law of this State might then be 
confined to charges for the transportation of prop- 
erty wholly within the State; but no such law 
has been passed, and that question does not arise 
here. 

In conclusion, we are of opinion that the ques- 
tion involved is controlled by the decisions in the 
two cases cited, which, so far as we ean find, have 
not been modified by any subsequent decision of 
the Supreme Court of the United States. 

The judgment of the circuit court will be re- 
versed and the cause remanded. 

Judgment reversed. 

Separate opinion by WALKER, J.: 

The legislature has the power to regulate the 
schedules of charges for passengers and freight, 
under the 15th section of article 11 of our Consti- 
tution. In pursuance ofthat power it adopted the 
87th sectlon of the chapter entitled ‘Railroads 
and warehouses.”’ That section provides, that ‘‘if 
any such railroad corporation aforesaid shall 
make any unjust discrimination in its rates or 
charges of toll or compensation for the transport- 
ation of passengers or freight of any description, 
or for the use or transportation of any railroad 
car upon its said road, or upon any of the branches 
thereof, or any railroad connected therewith, 
which it has the right, license or permission to 
operate, control or use within this State, the same 
shall be deemed guilty of having violated the pro- 
visions of this act, and upon conviction thereof 
shall be dealt with as hereinbefore provided.” 

The averment in the declaration is, that defend- 
ant in error, at the times stated, shipped freight 
of the same grade or class for a less rate from 
Peoria to New York than from Gilman to New 
York, the latter named place being a shorter dis- 
tance than the former. When it is remembered 
that both cities are on the line of the road of de- 
fendaut in error, and the freight shipped from 
Peoria to New York passed through Gilman to 
reach its destination, it is apparent that there was 
a discrimination against Gilman, or the person 
who shipped from that point. The map shows 
that by that road Gilman is between eighty and 
one hundred miles nearer New York than Peoria. 
The haul of the freight in this State from Peoria 
to the Indiana line was over one hundred miles, 
and from Gilman to that line about twenty-five 
mules. Thus it is is seen that the service rendered 
for the shipper in Peoria, in this State, was four 
times, at least, greater than for the shipper from 





Gilman. This was a discrimination against the 
shipper at the latter place, he being charged at 
the rate of more than four times as much for the 
same service within this State, and comes clearly, 
within the provisions of the section. This stands 
confessed by the demurrer. 

But it is insisted that the discrimination may 
have been made after the freight passed beyond 
the boundary of the State. This presumption, if 
there could be such a presumption, is repelled by 
the averment that defendant in error made the 
charges complained of by plaintiffs in error. If 
the company undertook to make rates, it must 
have been because it had the authority from the 
lines beyond the limits of the State. We will and 
must presume that the rates beyond the State line 
to New York were the same on the same class of 
freight, and, if so, then it inevitably follows that 
the company discriminated in favor of the longer 
haul, and against the shorter one, for services in 
this State, and that brings the case within the 
statute, and renders the company liable. I, for 
these reasons, concur in the decision of the court 
in this case, reversing the judgment of the court 
below. 





HOMESTEAD—MORTGAGE — STATUTE OF 
LIMITATIONS — MARSHALLING SECURI- 
TIES. 





DUNN vy. BUCKLEY. 





Supreme Court of Wisconsin, November 21, 1882. 


1. The homestead right is favored in the law, and 
when itis made security for debt, by the signature 
and consent of the wife, 1t is favored even more than 
a surety, or the security given by a third person. 


2. The husband, without the consent of the wife, 
can not mortgage the homestead, or enlarge or extend 
the terms of a m*rtgage thereon, or prolong the stat- 
ute of limitations upon such a mortgage, or renew it, 
materially change it or its legal effect, or review it, 
after it 1s once paid or otherwise discharged. 


3. Where a mortgage of a homestead has been given 
as additional and collateral security to a chattel mort- 
gage. the property embraced in the latter must first 
be applied tothe precise debt secured by the mort- 
gage of the homestead before that is resorted to; and 
upon asale of the mortgaged chattels the mortgage 
of the homestead is paid and satisfied to the extent of 
the proceeds of the sale. 

4. Where a mortgage of a homestead contains no 
provisions for future advances, and there is no agree- 
ment nor consent by the wife of the mortgagor that it 
should cover such advances, it will be held to have 
been made to secure past indebtedness alone, if there 
was any to which it could apply. 


Appeal from Circuit Court, Dane County. 

Sloan, Stevens & Morris, for appellant; H. W. 
Chynoweth, for respondents. 

ORTON, J., delivered the opinion of the court: 

William Dunn, the husband of the plaintiff, 
was the owner of valuable omnibus property, and 
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was engaged in running omnibuses in the City of 
Madison, and had borrowed at different times a 
considerable sum of money of William Buckley, 
one of the defendants, to be used in the business, 
and on the 16th day of November, 1872, he gave 
Buckley a bill of sale on all said omnibus property 
to secure the same, and perhaps future advances, 
and such bill of sale was duly filed as a mortgage. 
In a short time Buckley became dissatisfied with 
such security, and exacted of Dunn as additional 
and collateral security thereto a mortgage upon 
his house and lot, which was then, and continues 
to be, his homestead; and on the 18th day of Jan- 
ary, 1873, Dunn, together with his wife, the said 
plaintiff, executed such mortgage nominally to 
Jane Buckley, the wife of said William, but for 
his benefit, and to secure the nominal sum of $1,- 
000, but really and in fact the said advances al- 
ready made and secured by the bill of sale. At 
the time this deed was given, such advances 
amounted to the sum of over $800. There is no 
provision in this mortgage for any future advanc- 
es, and there was no proof that there was any 
contemporaneous agreement on the part of Dunn 
that the mortgage should secure any future ad- 
vances, and there was no proof of any agreement 
at any time on the part of the plaintiff to that 
effect. Afterwards there was more money ad- 
vanced by Buckley to Dunn, so that on final set- 
tlement between them, July 23, 1874, there was 
due from Dunn to Buckley the sum of $1,306.01. 
In May, 1874, Buckley consented to the sale of 
the omnibus property to Dunn for the sum of $2,- 
000, and received asa part of the preceeds there- 
of the sum of $1,070.01, as appears by his account 
rendered. 

These are the main and the only important facts 
to be considered or necessary for the determina- 
tion of the question, whether the mortgage of the 
homestead was paid and satisfied, and ought to 
be so declared of record. Since the trial, William 
Dunn, the husband, has died, and his widow, as 
heir, brings this suit. The particular capacity in 
which she sues is, perhaps, immaterial, for her 
rights in the premises are determined by the rela- 
tion she held when the mortgage was given, and 
when it is alleged it was paid. There are certain 
obvious principles arising from and applicable to 
the peculiar relation of the parties, and the home- 
stead rights of the plaintiff, which, in their appli- 
cation to these facts, would seem to remove all 
difficulty from the solution of this question: (1) 
The honestead right is favored in the law, and 
when it is made security for debt by the signa- 
ture and consent of the wife, it is favored even 
more than a surety or the security given by a 
third person. To establish this proposition it is 
only necessary to consider the equitable rule es- 
tablished and recognized by courts, and by this 
court before the statute to that effect in the State 
was enacted, that when the homestead is embraced 
with other lands in a mortgage, such other lands 
shall be exhausted before resort is had to the 
homestead. James v. Dow, 18 Wis. 241; White 





v. Polley, 20 Wis. 503; Floyd v. Frank, 30 Wis. 
306; Boyd v. Ellis, 11 Iowa, 97; Lay v. Gibbons, 
14 Iowa, 377. Of course, this principle is broad 
enough to embrace all cases where the homestead 
is made security with other property, or security 
collateral to the security upon other property. 
Spear v.Evans, 51 Wis. 42; s. c.,8 N.W.Rep. 120. 
This makes the analogy between the wife whose 
consent or signature is essential to the validity of 
such a security and a common surety very close, 
and indeed she is more highly favoied and pre- 
ferred. The creditor can not exact or compel 
such a security, and the husband can not give it, 
and it is by the free and voluntary act of the 
wife alone this right, so protected by the law, can 
become subject to the payment of debts. (2) The 
husband, without the consent of the wife, can not 
mortgage the homestead, or enlarge or extend 
the terms of any such mortgages by his own 
agreement, or prolong the statute of limitations 
upon it, or renew it, or materially change it in 
any respect, or its legal effect, or revive it, after 
it is once paid or otherwise discharged. Smyth 
on Homest., sec. 271; Barber v. Babel, 36 Col. 21; 
Thompson y. Pickel, 20 Iowa, 496; Spencer v. 
Fredendall, 15 Wis. 666; Campbell v. Babcock, 
27 Wis. 572. (3) This mortgage can not be made 
to secure over $1,000 under any circumstances 
without the consent of the plaintiff. 

In applying these principles to the case—First, 
this mortgage, being additional and collateral se- 
curity to the bill of sale, the property embraced 
in the bill ef sale must be applied to the payment 
of the precise debt seeured by this mortgage be- 
fore resorting to the homestead. Brandt. on Sure., 
sec. 291. It follows that if Buckley has volunta- 
rily released the security he held by this bill of 
sale to the extent of $1,000, to that extent he has 
lost the security by this mortgage on the home- 
stead. The wife has the right to have the prop- 
erty covered by the bill of sale first applied, hke 
any other security. Secondly, when Buckley 
consented to the saleof the omnibus property 
covered by this bill of sale to Dunn, it was his 
duty to see that its proceeds were stricty applied 
to the payment of the debt secured by this mort- 
gage, and if he did not do so it was his own fault, 
and the homestead mortgage must be held to have 
been at that time paid and satistied to the extent 
of the proceeds of that saie, to which Buckley was 
entitled by virtue of his bill of sale. Thirdly, it 
being conceded that the homestead mortgage was 
given as collateral to the bill of sale, and that the 
mortgage contains no provision for future ad- 
vances, and there being no agreement or consent 
by the plaintiff, the wife of the mortgagor, that it 
shall have any such effect, it must be held that 
the mortgage was made to secure past indebted- 
ness alone, if there was any to which it could ap- 
ply. 1 Powell on Mortg. 359. There having been 
advances by Buckley to Dunn before that time of 
over $800, covered by the bill of sale, that must 
be held to be the only indebtedness secured by the 
mortgage, and when that was paid, the mortgage, 
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as such collateral security, was satisfied. But, 
allowing the mortgage to be valid for any future 
advances, they could not exceed, together with 
the past indebtedness, the $1,000 limit of the 
mortgage, and, according to Buckley’s own ac- 
count rendered, he received from the proceeds of 
the sale to Dunn $1,070.01, which more than paid 
the mortgage. 

When the learned circuit judge found, as he did 
as a fact, *‘that William Buckley had, previous to 
he 23d day of July, 1874, received more than suf- 
ficient money to pay, if so applied to pay,” the 
law made such application of the payment, and 
no agreement between Dunn and Buckley could 
change or defeat it. The testimony of both Dunn 
and Tenney supports the true legal theories and 
conclusions, as above stated, and the agreement 
between Dunn and Buckley on the 23d day of Ju- 
ly, 1874,—-without <he participation or consent of 
the plaintiff,—to treat the balance they figured 
up and found, after paying all other creditors out 
of the proceeds of the sale to Dunn, as still se- 
cured by the mortgage, confirms them beyond 
question. That agreement, although of no effect 
whatever to extend the mortgage, in itself shows 
that Buckley deemed it necessary, because, with- 
out it, the mortgage was already satisfied. As we 
understand the findings, the circuit court gave 
full effect to this subsequent agreement, which, 
by all authorities, could not affect the homestead 
right any more than if made by a stranger instead 
of her husband. In any reasonable and legal view 
of the case, the mortgage was fully paid and 
ought to be discharged of record, according to the 
prayer of the complaint. 

The judgment of the circuit court is reversed 
and the cause remanded,with direction that judg- 
ment be rendered in accordance with this opinion. 
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1. ADMIRALTY—COLLISION—NEGLIGENCE. 

1. An ocean steamer starting from a crowded slip, 
the motion of her propeller caused a canal boat to 
break her fastenings and swing around against the 
propeller, whereby she was sunk: Held, that the 
steamer was in fault for not having a lookout at 
her stern, by whom the peril of the canal boat 
could have been seen in time to stop the propeller 
and prevent the collision. 2. If towage is neces- 
sary to extricate a large steamer from a crowded 
slip or harbor without injury to other vessels, it 
should be employed. 3. Although powerful ma- 
chines, like those of steamers and locomotives, 
may produce incidental inconvenience for which 
there is no remedy,yet they should be so managed 
and operated as to do the least possible injury 





consistent with their substantial usefulness. 4. 
Those in charge of the canal boat, in this case, 
having done all that reasonable prudence required 
of them, by properly fastening their boat, were 
held free from blame. Steamship Nevada v. 
- Quick, U. 8.8. C., Nov. 27, 1882; 5 Morr. Trans. 
246. 


2. APPELLATE PROCEDURE — FEDERAL COURTS — 

JURISDICTIONAL AMOUNT. 

A successful suit, in which several judgment cred- 
itors, each of whose claim is less than $5,000, 
join to set aside a judgment confessed in favor of 
another creditor, whose claim exceeds $5,000, 
does not involve a sufficient amount to give this. 
court jurisdiction of an appeal by him, his inter- 
est as to the attacking creditors being several and 
not joint. Schwed v. Smith, U. S. 8.C., Nov. 
20, 1882, 5 Morr. Trans. 237. 


3. CONTRACT — CONSIDERATION — CHURCH SUB- 

SCRIPTION. 

The borrowing of money to pay a pre-existing in- 
debtedness, in reliance upon a subscription to pay 
such indebtedness, is a sufticient consideration to 
support the contract of subscription. United 
page pen Church v. Baird, 8. C. Iowa, Des. 

, 1882; 14N. W. R. 3038. 


4, CONTRACT—PURCHASE OF CHATTEL — INSTAL- 

MENT PAYMENTS—PASSING OF TITLE. 

1. In contracts of purchase of a chattel to built, in 
which vayments are to be made in particular 
stages of the work as it progresses, the question 
as to when the title passes to the vendee is not 
governed by any arbitrary rule of construction, 
but is one of intention, to be determined by the 
contract and its attending circumstances. 2. 
Hence, in a contract to build a ship, the fact that 
advances were made out of the purchase money 
to pay for the work as it progressed, and tLat the 
vendee had an agent present to join in certifying 
the accounts, does not prove an intention to vest 
title in the vendee to the work as it progressed. 
On the contrary, the additional facts that the ship 
builder gave collateral security for the faithful 
performance of his contract, and that final pay- 
ment shall be made only upon the certificate of 
examiners that the work was up to the contract, 
shows that the title was to remain in the builder 
until completion. 3. The act of Congress of July 
17, 1862, in regard tothe Stevens Battery, is a 
mere release of further connection with the pro- 
ject on the part of the United States, and does not 
convey any right of action for damages or other- 
wise to the heirs of R. L. Stevens, Clarkson v. 
Stevens, BW. S. 8. C., Nov. 20, 1882; 5 Morr. 
Trans. 221. 


5. DivORCE—ACTS AMOUNTING TO CRUELTY—CON- 

DONATION—ALIMONY. 

Evidence that defendant was given to intoxication, 
and on one occasion came home late at night and 
beat and choked plaintiff, his wife, without prov- 
ication, knocked the stove pipe down, upset the 
lamp, and committed other acts of violence, is 
sufficient to make out such a case of cruelty as 
will entitle a wife to divorce, and such offense is 
not condoned simply because the wife for several 
weeks afterwards lived with and worked for him. 
Sesterhen v. Sesterhen, 8. C. lowa, Dee. 14,1882; 
14 N. W. R. 333. 


6. EVIDENCE—PAROL,TO AFFECT CONTRACT UNDER 
SEAL. ; 

A contract under seal may be explained by parol 

evidence to vary its apparent expression, showing 
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it was not the intention of the parties to do as 
written, when the words are capable of two differ- 
ent constructions. Where a lease was made con- 
taining a clause for the purchase of the property, 
‘*as per special agreement signed in the same time 
with this lease,’’ ‘it is competent to show by parol 
evidence that the said clause is the special agree- 
ment referred to, and that no other or separate 
paper was to be signed atthe same time. It is 
competent for the jury to find that no further 
agreement was contemplated at the time of the 
execution of the lease, and that the lease was a 
complete and perfect contract, The burden of 
proof on the plaintiff is that of title, and right of 
possession to the land; this isa prima facie case. 
It is not error to charge the jury that the lease is 
in form complete and signed by the parties, and 
it is needful for the defendant to establish his de- 
fense satisfactorily. This is not charging that the 
burden of proof is upon defendant to impeach 
the lease, nor is the burden of proof shifted; it 
only means “‘there is necessity of evidence to an- 
swer the prima facte case, or it will prevail. 
Where the subject matter involved was the right 
of possession of real estate for two years subject 
to the rent reserved, and no money value of the 
right is shown, there is no basis for computation 
of an extra allowance. Heilman v. Lazarus, N. 
Y. Ct. App.; 22 N. Y. Daily Reg., 1170. 


7. JURY TRIAL—DIRECTING A VERDICT. 

1. The trial court should not direct a verdict for the 
defendants unless the evidence for the plaintiff, 
considering itas undisputed, and giving it the 
most favorable construction which it will legiti- 
mately bear, including all reasonable inferences 
from it, is insufficient to justify a verdict in his 
favor. 2. So held, where it was claimed that the 
evidence conclusively showed that certain tax 
certificates were purchased by the plaintiff for his 
father, but he testified positively that he pur- 
chased them for himself, and with his own mon- 
ey. Jackson v. Jacksonport, 8. C. Wis., Dee. 
12, 1882; 14N. W. R., 296. 


8. HOMESTEAD— EXECUTION SALE, 

In an action of ejectment, where the defendant de- 
nies title, and relies upon an execution sale as his 
title, the plaintiff may show the sale is void by 
reason of being the homestead. Where land sold 
under execution consisted of 160 acres, on which 
there was a homestead, and it was sold as one 
tract, the sale is void as to the whole. Kipp v. 
Bullard, 8. C. Minn.; 15 Chi. Leg. N., 187. 


9. HOMESTEAD—LAND PURCHASED WITH PROCEEDS 

OF, NOT EXEMPT. 

A tract of land purchased with the proceeds of sale 
of a homestead is liable for the existing debts of 
the purchaser, notwitastanding he claims such 
land as his homestead. Rogers v. Raisor, 8. C. 
Iowa, Dec. 15, 1882; 14 N. W. R., 317. 


10. HOMESTEAD—SINGLE TRACT—SUBSEQUENT DI- 

VISION. 

1. A homestead claimed as exempt from execution 
must consist of but one body or tract of land. 
Bunker v. Locke, 15 Wis. 635. 2. It seems that 
the mere granting or taking by right of eminent 
domain of an easement across a homestead does 
not divide it into separate and detached parcels, 
which can not be held as one homestead. Horn- 
by v. Sikes, 8. C. Wis., Dec. 12, 1882; 14 N. W. R. 
278. 


11, LIEN—ALIMONY—PRIORITY TO MORTGAGE NOT 
JOINED IN BY WIFE. 





Upon the facts shown in this case the alimony de- 
creed to the wife was not excessive, and the de- 
cree making a judgment in her favor a prior lien 
on certain land to a mortgage executed by her 
husband, without her consent, was proper. Ses- 
terhen v. Sesterhen, S. C. Iowa, Dec. 14, 1882; 14 
N. W. R. 333. 


12. LIEN—PRIORITY OF MECHANIC’S LIEN 

MORTGAGE. 

A mechanic’s lien, under the Code, will attach and 
take priority over a mortgage lien; but this pro- 
vision of the Code has no application where the 
mortgage has been foreciosed, and the premises 
sold thereunder, before the materials for which 
the lien is claimed have been furnished. Shep- 
ardson v. Johnson, 8. C. Iowa, Dee. 12, 1882; 14 
N. W. R., 302. 


OVER 


18. NEGOTIABLE PAPER—ACCEPTANCE IN BLANK — 

FRAUDULENT ALTERATION. 

A billof exchange which contained the sum of 147. 
in figures in the margin, but no words in the body 
to denote the amount, was accepted by the de- 
fendant and returned to the drawer to be filled in. 
The drawer fraudulently inserted the words ‘‘One 
hundred and sixty-four’’ in the body, and altered 
the marginal figures to that amount and issued 
the bill. Held, that the defendant was liable on 
the bill to the plaintiff, an innocent holder for val- 
ue. The acceptor of a blank acceptance holds out 
the person to whom it is intrusted as clothed with 
ostensible authority to fill in the bill as he pleases 
within the limits of the stamp. The figures in 
the margin of a bill are merely an index or sum- 
mary of the contents of the bill. Garrard v. Lewis, 
Eng. H. Ct., Q. B. Div., Nov. 2, 1882; 47 L. T., 
408. 


14, PaATENT—GAS-BURNER—INFRINGEMENT. 

1. The claim of letters-patent granted te John F. 
Barker, July 26, 1870, for an ‘‘improvement in 
gas-burners,’’ namely, ‘‘An improved gas- 
burner, consisting of the burner or pillar L, hav- 
ing holes c c fherein, and provided with the 
movable or adjustable shell or tube I, all con- 
structed and operating substantially as and for 
the purposes herein described and specified,’’ is 
valid. 2. Although a gas-burner made according 
to the description of said patent infringes both of 
the claims of the letters-patent granted to Theo- 
dore Clough, July 14, 1870, for an *timprovement 
in gas-burners,’’ in its method of supplying ad- 
ditional gas and in its valve arrangement for reg- 
ulating the supply, yet, as it dispenses with the 
interior tubular valve of Clough, and is made in 
two pieces instead of three, and is less expensive 
to make, and the shell alone revolves, in reguia- 
ting the supply, and not the burner with it, and 
the flame always remains in one position, the 
modifications are new and useful and patentable. 
Clough v. Gilbert & Barker Mf'g Co., U.8.8.C., 
Nov. 27, 1882; 5 Morr. Trans., 252. 


15. PATENT — REISSUE, VOID AS BROADER THAN 

ORIGINAL. 

Southworth’s reissued patent in relation to taking 
photographs, which claimed for a process, viz., 
the bringing of the different portions of a single 
plate, or several smaller plates, successively into 
the field of the lens of the camera, whereas the 
_ original patent was for a mechanism, viz., a plate 
holder in combination with the frame in which it 
moves, is void as being broader than the original 
patent. Wing v. Anthony, U.S.S.C., Nov. 20, 
1882; 5 Morr. Trans., 240. 
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16. SUBROGATION—A VOLUNTEER, NOT SUBROGA- 

TED. 

A party may be subrogated to the rights of another, 
in the absence of any contract or understanding, 
when he is a surety and pays the debt for his own 
protection, or where he is a junior lienholder and 
pays the senior lien for his protection; but where 
he is inno manner bound for the debt, or inter- 
ested in preserving the property, and voluntarily 
pays the debt, and takes security for the money 
so advanced, he will not, in the absence of a con- 
tract or expectation that will be substituted in the 
place of the creditor, be entitled to subrogation. 
Wormer v. Waterloo Agricultural Works, S. C. 
Iowa, Dec. 14, 1882; 14 N. W. R. 381. 

17, UNITED STATES—POWER TO MAKE A CONTRACT 

—REVENUE Law. 

1. Section 161 of the.revenue act of June 30, 1864, 
does not require that the bond mentioned therein 
should be made payable to the treasurer of the 
United States. Under that act it may be made 
payable to the United States direct. 2. The 
United States may make a valid contract which 
will be binding as a contract at common law, even 
though such contract is not authorized by any 
statute, or departs from the directions prescribed 
by the statute. 8. They may sue on such con- 
tract in their own name as obligees. 4. Where the 
condition of a bond is that the obligor shall ac- 
count for all stamps bought by him from the 
United States, his sureties are bound, even 
though the stamps were furnished by the assist- 
ant treasurer and not by the commissioner of in- 
ternal revenue, as contemplated by the statute. 
5. Under such a condition, the fact that the stamps 
were purchased at different times and that the 
credits were continuously for a longer period than 
the sixty days mentioned in the statute does not 
affect the validity of the bond or its competency as 
evidence. Jessup v. United States, U.S. 8. Ct, 
Nov. 6, 1882; 5 Morr. Trans. 212. 








QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
communications are not requested. 


QUERIES. 

7. A executes to.B a mortgage on certain real es- 
tate in a sum equal to the value of the property. 
Subsequently, a number of creditors obtain judg- 
ments against A, which become liens upon the said 
real estaté. After these judgments are rendered, A 
deeds the said property to B, B agreeing to release A 
from the debt, and look to the land alone for payment. 
B, however, does not release the mortgage, desiring 
to hold it asa protection against the said judgment. 
Can B, who desires to sell the said realty, free the 
land from the liens of the said judgment, by foreclos- 
ing his said mortgage. In other words, can B fore- 
close? Ww. 

Fort Dodge, Iowa. ; , 





8. A made the following will: ‘‘I devise to my wife 
for life all my estate, real, etc., and from and after 





her death, to my children, and the descendants per 
stirpes of such as shall have died, and their heirs as 
tenants in common.’’ A daughter of the testator 
died subsequent to his death, but prior to the widow’s 
death, then she died. The deeeased daughter, by 
will, devised all her estate to her daughters, to the 
exclusion of her sons. Was her will effective for that 
purpose? Did the interest of all these grandchildren 
vest under the will of their grandfather? Does the 
rule in Shelley’s Case apply? Cite authorities. <A. 
Washington, D. U. 





9. In your issue of Nov, 17, 1882, Ijsee an article 
on Equitable Consideration, in which the rule is 
stated that if one, after being discharged in insolven- 
cy, makes a new promise to pay the debt, such prom- 
ise is binding. That is, no doubt, the general rule. 
But suppose I consent thet the insolvent debtor be 
discharged, does this not amount to such a voluntary 
release of my debt, that I am forever barred from 
suing for its recovery, although I receive a new prom- 
ise? Or, in other words, is there such an equitable 
consideration as will sustain a new promise? G. 

Boston, Mass. 








RECENT LEGAL LITERATURE. 





BISHOP ON THE WRITTEN LAWS. Commentaries 
on the Written Laws and their Interpretation. 
By Joel Prentiss Bishop. Boston, 1882: Little, 
Brown & Co. 

In preparing a new edition of his Commenta- 
ries on the Law of Statutory Crimes, Mr. Bishop 
says that he discevered that his ‘elucidations of 
the written laws and the general principles of 
their interpretation, had almost covered the en- 
tire subject as respects the civil department equal- 
ly with the criminal.”? Having added such fur- 
ther elucidations as completed the subject for 
civil practice, he publishes it in a separate vol- 
ume, under the above title, in order “‘to avoid 
compelling those who wish them to buy also the 
rest of the work should they not desire it, and to 
render this part specially convenient for every- 
day practice and consultation. The work thus 
presented covers some 350 pages, and, it is hardly 


necessary to say, constitutes a very valuable and ° 


useful book, which the profession will be very 
glad to possess. Mr. Bishop has done his work 
excellently well. His citation of the authorities 
is unusually full and complete, and appears to 
have exhausted the subject. It is a book, 
too, which the profession stand in need of. 
Lawyers are every day, in advising clients, 
compelled to decide some question relating to the 
interpretation of statutory law. And ignorance 
of the rules which govern in such cases, is con- 
stantly leading to blunders, bad advice and worth- 
less litigation. Everybody knows that more 
causes are lost in court from incorrect interpreta- 
tion of statutes, than from almost any other one 
cause. It is a book, therefore, which the student 
and the young practitioner will do weli to mas- 
ter, and which the oldest practitioner will find it 
necessary constantly to consult. The index of 
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subjects is unusually full, and adds correspond- 
ingly to the value of the work. 

Among the important topics which have been 
considered in this book, we note the following: 
At what time statutes take effect; the enactment 
and validity of statutes; the meanings of the lan- 
guage; the computation of time in statutes; how 
the special matter of a statute influences its inter- 
pretation; how the effect of statutory and com- 
mon law provisions is curtailed and extended by 
interpreting each in combination with the others; 
the general doctrine of repeal; the doctrine of 
implied repeal; the coneequences following act- 
ual and attempted repeals. 
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LEGAL EXTRACTS. 





JERE BLACK ON THE CONSPIRACY LAWS. 

Two years ago, D. R. Jones, President of the 
Miners’ Association, was arrested at the instance 
of the Waverly Coal Company, and tried in West- 
moreland County, Pa., for conspiracy. His offense 
was that,in company with other miners and a 
brass band, he visited the works of the Waverly 
Ooal Oompany for the purpose of inducing their 
miners to strike for higher wages. Jones was 
convicted and sentenced to one day’s imprison- 
ment in the Westmoreland County Jail. Since 
then the Waverly Coal Company have preferred 
another charge of conspiracy, based on the same 
grounds, against Jones and the proprietors of the 
National Labor Tribune, of Pittsburg, claiming 
$70,000 damages. The case is set for trial next 
month. 

Jones wrote to Hon. Jere S. Black for his views, 
and received the following in reply: 

“I can not promise to be present at your trie], 
because I have other engagements which are like- 
ly to make it impossible: [I must, therefore, de- 
cline any tender of counsel fees which would bind 
me to act as your counsel. I do not see anything 
constitutional in the case as you state it, but it 
involves some points of criminal law which, 
though interestiug, are easily settled. Any num- 
ber of employers may combine together and act 
in concert to reduce the wages of their workmen, 
and nobody has ever called that a conspiracy, but 


the laborers in a shop unite to increase their’ 


wages and threaten to quit work unless they are 
better paid. ‘This, according to the old decisions 
in England and America, is a criminal offense. 
More recent cases, however, lay down the rule 
that a body of laborers may as lawfully say what 
they will take and employers may determine what 
they will give. Somewhat slowly, and with evi- 
dent reluctance, capitalists have suffered the judi- 
cial mind to reach the conclusion that the em- 
ployer does not exactly own the workman. If, 
therefore, the aim of your association was nothing 
woree than to put up the price of your labor to a 
satisfactory Btandard.and to counteract the natural 





tendency of other interests to reduce it, you are 
innocent people, and the court will say so. I in- 
fer from your letter that you solicited others to 
join with you and make a demand for wages as 
high as your own, or else stop work. That was 
not wrong either. If you had the right to form 
the association you had the equal right to get as 
many into it as you could, so that outsiders might 
not defeat its purposes by cutting under. But 
you did not confine your membership or your in- 
fluence to your immediate fellows, working to- 
gether with you in the employment of the same 
master. You went to another mine, owned by 
other parties, and persuaded, or tned to persuade, 
the underpaid coal diggers there that justice to 
themselves, as well as to you, required them to 
lay down their tools unless they got the rate gen- 
erally received in the neighborhood. At first 
blush this looks like intermeddling with a matter 
which did not concern you, but in truth you had 
a fair interest in it, because the acceptance of 
smaller compensation by one man always tends to 
depress that of another. Your resistance to low 
wages was ne doubt weakened by the submission 
of others near you. This principle is pnderstood 
by employers. If Scott and Garrett and Jewett 
would agree to reduce the wages of the laborers 
on their railroads 20 per cent., Vanderbilt’s re- 
fusal to do likewise would be a thing of evil ex- 
ample in their eyes, and they would exert all their 
influence to make him come down to your level. 
Persons engaged in a common cause, whether it 
be to raise or lower wages, are entitled to the rup- 

port of others, if they can get it by fair means. 
They charge you, however, with getting, or at- 
tempting to get, the concurrence you wanted vi 
et armis; that is to say, by force and with arms 

If your asseciation went to the other mine in a 
body, or sent a very large delegation, it was not 
worse than any other big meeting, unless you be- 
haved with unlawful violence. Our institutions 
and habits rather encourage the peaceable show 
of numbers as a means of persuasion. All or- 
ganizations, political, religious and charitable, 
resort to it, but you went there, or said you 
would go, with a brass band. I do not 
think this implied violence or any threat of 
violence. A trumpet or a trombone is not 
a deadly weapon, and music is not es- 
sentially wicked, or else it would not be used, as 
it always is, in church and camp-meetings. In 
addition to these charges of conspiracy and riot, 
you are accused, as I understand it, of bribery. 
The miners whom you were trying to convert to 
your way of thinking had agreed that they would 
forfeit $10 apiece if they did not work a full year 
at the rate ot wages previously agreed upon be- 

tween them and their employers. This, partly 
for accepting your doctrine and acting upon it, 
they could not pay without assistance. Your as- 
sociation offered to give them the necessary mate- 
rial aid. This does not come within any common 
law or etatutory definition of bribery that I know 
of. may have misconceived this whole case. If 
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I have, it is your fault. I take the facts as I gath- 
er them from your statement, which does not pro- 
fess to be perfect or full; but assuming it to be 
proximately correct as a general outline, you are 
certainly in no danger of even being tried, for the 
district attorney is a gentleman much too sensible 
to ask a conviction on such grounds. I am, very 
truly, your obedient servant. 
(Signed) 


— St. Louis Globe-Democrat. 


J.S. BLack.”’ 





@O00D RESOLUTIONS FOR THE NEW YEAR. 


Copied surreptitiously from the diary of a member 
of the Bar. 

1. During the New Year not to lose any case; if 
it can not be gained within the year, fight it over 
into the next. 

2. When defeated dun’t lay down, but go up. 
If my client can afford to be beaten, tell him I 
can’t. 

3. Don’t ask an adjeurnment for a reason that 
the other side know is a false pretext. Truth is 
the best policy, at least when the truth is known. 

4. It is a good thing to have as many causes on 
the calendar 4s possible, even if there is nothing 
in them. It looks well, and keeps one’s hand in. 

5. Keep the diary full of entries, even if there’s 
nothing doing. It looks busy. 

6. When I go out to dinner or for a lounge with 
a cigar, always say I have gone to a reference. It 
keeps up respect and discipline in this office. 

7. Always take two or three files of law papers in 
hand when walking through Nassau street or 
Broadway; it looks well. Never carry a book; it 
looks as if one hadn’t all the law in his head. 

8. When speaking of the judges to clients, al- 
ways say ‘Old So-and-so.”’ It impresses clients 
so favorably. 

9. To get business, grab for it. Clients don’t 
know whether to trust a lawyer till they see how 
hungry he is. 

Query. Whether it is the best policy to make 
reasonable charges and build up a clientage, or to 
take all I can get from each and then look out for 
a new client? 

Query No. 2. Is it best in a doubtful case to en- 
gage senior counsel and succeed, or take the 
whole fee and run for luck?—New York Daily 


Register. 








NOTES. 





—This is how Sergeant Ballantine describes 
his introduction to the sacred and exclu- 
sive terple of English law. ‘‘Mr. Watson received 
some ten or a dozen pupils whom he permitted to 
learn what they could, and, judging by myself, 
this was very little. I have little to record of the 
two years passed in these chambers amongst a 





mass ef papers, copying precedents of pleading 
which were a disgrace to common sense, and in 
gossip with my brother students, most of them as 
idle as myself.”” This was humorously called 
‘“‘reading.”’ 


—The surprising fact is noted that the five 
lawyers who practiced at Liberty, Mo., in 1833, 
are all still living, they being Col. A. W. Doni- 
phan, Gen. D. R. Atchison, ex-Senator from Mis- 
souri; Amos Rees, Esq., of Leavenworth, Kan.; 
the Hon. Peter H. Burnett, of San Francisco, Cal., 
and Judge William T. Wood. Liberty, in 1833, 
was a small town of 360 inhabitants. 


——Mr. Miln, the ex-reverend and now actor, is 
telling why he left the church and took to the 
stage, and in doiug so, states candidly, though 
rather naively, the reason why he did not become 
a lawyer. Mr. Miln gave up $6,000 a year because 
his views and those of his congregation were in- 
compatible. For this, all honor to him; and 
when Europe makes contemptuous references to 
America, America can point to men like George 
Miln, who do not act like ministers of those es- 
tablished churches who hold from the extreme of 
authority to the extreme of reason, and whose on- 
ly unanimity is the golden band. But we never- 
theless must say the view that Mr. Miln takes of 
the law is charming in its simplicity. ‘*Mercan- 
tile life,’ he “‘abhorred ; with a wife and three chil- 
dren he could not study law and wait for practice,” 
therefore he took to the stage. Mr. Miln onee 
had more or Jess of a vocation for the ministry— 
he was not “‘called,”’ in the ordinary dollars and 
dimes sense, from a poorer congregation to a 
richer, for he gave up $6,000 a year. Yet it was 
only the want of a Jittle of that specific which 
makes the mare go, that apparently deterred him 
from being a lawyer. Now, it strikes us as pecu- 
liar in a gentleman like Mr. Miln, that when he 
thought about becoming a lawyer, he never 
thought about testing his aptitude or his ‘‘voca- 
tion.”? He is not like that celebrated Englishman, 
who said to be successful at the law, first spend 
your own fortune, then marry a rich wife and 
spend hers, and then commence the study of law. 
He never appears to have heard of those men 
in all countries who, in the teeth of tremendous 
obstacles, in despite of lack of opportunity for 
systematic training, and want of funds, and cen- 
tending against social influences, have brought 
themselves wealth and fame, and made themselves 
the ornaments of a noble professiov. Why did 
they succeed? Because they had an aptitude for 
law, came to the front, and succeeded with honor 
and profit to themselves and advantage to their 
clients; while the young gentleman who studied 
law in order to have a position of, to use Mr. 
Miln’s word, “‘refinement,’’ painfully discovers 
that more is needed than the wearing of a forty 
dollar suit. There must be brains, perseverance, 
and the right bent; and if Mr. Miln did not take 
into account these indispensables, he has erred in 
multitudinous company. 
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